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REPRESENTATI VES

SAN BERNARDI NO VALLEY MUNI Cl PAL WATER DI STRICT &
VWESTERN MJTUAL WATER DI STRI CT:

DOVWNEY BRAND SEYMOUR & ROHVER
555 Capitol Mall, 10th Fl oor
Sacranento, California 95814
BY: KEVIN O BRIEN, ESQ
and
DAVID R E. ALADJEM ESQ

ORANGE COUNTY WATER DI STRI CT:

Pl LLSBURY MADI SON & SUTRO

725 South Figueroa Street, Suite 1200
Los Angeles, California 90017

BY: CHRI STOPHER J. MCNEVI N, ESQ

SAN BERNARDI NO VALLEY WATER CONSERVATI ON DI STRI CT:

RUTAN & TUCKER

611 Anton Boul evard, 14th Fl oor
Costa Mesa, California 92626
BY: DAVID B. COSGROVE, ESQ

CI TY OF SAN BERNARDI NO

MOSKOW TZ, BRESTCOFF, W NSTON & BLI NDERMAN
1800 Century Park East, Suite 350

Los Angeles, California 90067

BY: JOEL MOSKOW TZ, ESQ

| NLAND EMPI RE UTI LI TI ES ASSOCI ATI ON:

Cl H GOYENETCHE, GROSSBERG & CLOUSE

3602 I nland Enpire Boul evard, Suite C315
Ontario, California 91764

BY: JEAN Cl H GOYENETCHE, ESQ

Rl CHARD ATWATER

9400 Cherry Avenue, Building A
Fontana, California 92335
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REPRESENTATI VES ( CONT. )
EAST VALLEY WATER DI STRI CT:

BRUNI CK, ALVAREZ & BATTERSBY
1839 Commer cent er West

San Bernardi no, California 92412
BY: STEVEN M KENNEDY, ESQ

SANTA ANA RI VER LOCAL SPONSORS:

ELLI SON & SCHNEI DER

2015 H Street

Sacranento, California 95814
BY: ROBERT E. DONLAN, ESQ

CUCAMONGA COUNTY WATER DI STRICT, CITY OF RI VERSI DE &

MONTE VI STA WATER DI STRI CT:

BEST BEST & KRI EGER

400 M ssion Square

3750 University Avenue

Ri verside, California 92502
BY: ERIC L. GARNER, ESQ

ROBERT NEUFELD
9615 San Bernardi no Road
Rancho Cucanobnga, California 91729

CITY OF ONTARI O

KEN JESKE
1425 South Bon Vi ew Avenue
Ontario, California 91761

Bl G BEAR MUNI Cl PAL WATER DI STRI CT:

SHEI LA HAM LTON

DON EVENSON

P. 0. Box 2863

Bi g Bear Lake, California 92315

CALI FORNI A DEPARTMENT OF FI SH AND GAME:

NANCEE MURRAY, ESQ

RONALD REMPEL, Deputy Director
1416 Ninth Street, 12th Fl oor
Sacranento, California 95814
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aTy

REPRESENTATI VES
FOREST SERVI CE:

OFFI CE OF GENERAL COUNSEL
DEPARTMENT OF AGRI CULTURE

33 New Montgonery Street, 17th Fl oor
San Francisco, California 94105

BY: JACK d PSMAN, ESQ

OF CORONA:

GLENN E. PRENTI CE

815 West Sixth Street
Corona, California 91720
OF CHI NO

JAMES ERI CKSON

12616 Central Avenue
Chino, California

STATE OF CALI FORNI A AND STATE AGENCI ES:

DEPARTMENT OF JUSTI CE

OFFI CE OF THE ATTORNEY GENERAL

300 South Spring Street, Suite 5000
Los Angeles, California 90013

BY: MARILYN H LEVIN, ESQ
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SACRAMENTQO, CALI FORNI A
VEDNESDAY, DECEMBER 8, 1999, 9:00 A M
---000---

HEARI NG OFFI CER BAGGET: See if it sounds |like we are
getting close here. | think we left off with Inland Enpire.
Ready for the case in chief.

MR. Cl H GOYENETCHE: Mbrni ng.

H O. BAGGET: Morning

MR. Cl H GOYENETCHE: Coupl e of brief opening renarks.
My nane is Jean Ci hi goyenetche.

Honorabl e Board, | represent the Inland Empire
Uilities Agency and in another fashion many of the agencies
i ncorporated wi thin our geographical jurisdiction. Inland
Enmpire Utilities Agency is a nunicipal water district. It
enconpasses a geographical territory of approximtely 235
square niles and services a popul ation presently approaching
700, 000 peopl e.

As can be discerned thus far, | am sure by the Board,

t he concerns whi ch our upper region brings us here to
Sacramento is that lifting the declaration of fully
appropriation woul d sonehow j eopardi ze the terns and
conditions of the 1969 judgnent as it provides for the
delivery of 42,000 acre-feet per year in the aggregate at
Prado Dam W are concerned that this hearing and ultinate

ruling may be but the first step in nodifying and increasing
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our responsibilities.

W are al so concerned that Orange County and ot her
third parties nay be seeking to lay claimto our wastewater
and storm flows which woul d adversely affect the Optimm
Base Managenent Plan. For those reasons, we are going to
put on a case in chief today that shows no change in
ci rcunmst ances have occurred, as suggested by Orange County
Water District, which would warrant a lifting of the current
declaration of full appropriation

The evidence we believe will show, first of all, these
i ncreased flows, which are relied upon by Orange County
Water District in their presentation, were fully considered
and accounted for as early as 1960 when the origina
j udgrment was enacted and put into place. The evidence wll
show that through the ternms and conditions of the judgnent
itself that credits were provided for and the accounting for
credits were provided for

M. MIls testified to a credit of over 1,000, 000
acre-feet presently attributable to the northern region
Query, why would credits be taken into account in the
judgrment if excess flows were not contenplated at that
time? Hence, no change in circunstances presently.

Secondly, the evidence will show that although perhaps
historically we have not been as diligent in capturing these

stormflows and utilizing our reclainmed water as we woul d

CAPI TOL REPORTERS (916) 923-5447 268
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have |iked, we are inplenenting conplete plans. Sone of

t hese plans, including Ely Basin, and environnental reports
are underway as we speak. So they are not just plans on the
drawi ng board, but they are being presently inplenented.

The evidence will show that ultimately all of the extra
flows that are being referred to in this proceeding will be
utilizing, enacting and inplenmenting the Optinmm Basin
Managenment Program

Traci Stewart will testify on behalf of the agency that
she is in the process of preparing the Optinum Basin
Managenment Pl an and that she is under court order to do so.
She has specific dates upon which that plan needs to be
conpleted. And that without utilization of extra flows that
we have been discussing here for the I ast day and a hal f,

t hese plans cannot be net. They sinply will not be
acconplished. W are 100 percent reliant upon these fl ows.

Finally, in addition to the matters that we have
briefly discussed as to why we believe there are no changed
circunstances, we would also invoke by way of the 1969
judgment Section 8 of that judgnent, which tal ks about
jurisdiction and who has jurisdiction over changes,

i ncl udi ng changed circunstances and changes in the rights
between the parties to that judgnent.

We woul d submit in terns of the | egal argunent that the

j udgment supports exclusive jurisdiction in a Superior
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Court, which we believe, pursuant to Section 8, has
preenpted these issues presently before this Board.

So with that in mnd, | would |ike to proceed with ny
case in chief at this time. Ask Ms. Traci Stewart and M.
Doug Drury to step forward.

---000---
DI RECT EXAM NATI ON OF | NLAND EMPI RE UTI LI TI ES AGENCY
BY MR, Cl H GOYENETCHE

MR, Cl H GOYENETCHE: Start with Ms. Stewart.

If you could please state your full nane.

M5. STEWART: My nanme is Traci Stewart.

MR. Cl H GOYENETCHE: Ms. Stewart, what is your current
occupati on?

MS. STEWART: | amthe Chief of Watermaster Services
for the Chino Basin \Waternaster.

MR. Cl H GOYENETCHE: Now, prior to the hearing we had
submtted witten testinony prepared by you and have
identified it as Exhibit B.

Is that a true and correct copy of your witten
testi mony?

MS. STEWART: Yes, it is.

MR Cl H GOYENETCHE: As Chief of Watermaster Services,
you are presently in the process of preparing an Opti num
Basi n Managenent Plan; is that correct?

MS. STEWART: Yes.

CAPI TOL REPORTERS (916) 923-5447
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MR. Cl H GOYENETCHE: Can you explain to us what in
effect that is?

M5. STEWART: Under our adjudication, which as entered
in 1978, the Waternaster has the responsibility to devel op
an Opti num Basi n Managenent Program for the Chino Basin.
And essentially what that programis is it is to enconpass
all of the flows and sources of water that will enable us to
fully utilize the groundwater basin that is the Chino
Basi n.

MR Cl H GOYENETCHE: You are under court order to
acconplish this task; is that correct?

MS. STEWART: Yes, it is. W had an order entered on
February 19, 1998, that required us to conplete it. It
established a time line, and that time line is due to be
conpl eted by June of 2000.

MR. Cl H GOYENETCHE: And how nuch npney has been spent
thus far in preparing and inplementing the Opti mnum Basin
Managenent Pl an?

MS. STEWART: We spent at |east $3, 000,000 in
devel opnent and early inplementation items for the Optimum
Basi n Managenent Program

MR Cl H GOYENETCHE: Does the OBMI, and | w Il use the
abbrevi ation that we banty about, does the OBMI take into
consi deration the use of conservation and stormflows and

recycl ed water?
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M5. STEWART: In our Optinmum Basi n Management Program
we have nine programelenents that we intend to pursue and
devel op. And anong t hose program el enents, two of them --
one of themis recharging, increasing our ability to
recharge both stormflows and recycled water; and that woul d
be in furtherance of programelenents three and five which
are to enhance -- mmintain and enhance the yield of our
basin by inproving our water supply and addressi ng sone of
the inmpaired areas that we have in our basin, the challenges
that we have there.

MR. Cl H GOYENETCHE: Now, under the judgnment wi th which
you are intimately fam liar since you adninister the Chino
Basi n Judgnent; is that correct?

MS. STEWART: Unh- huh.

MR. Cl H GOYENETCHE: That is a judgnment separate and
apart fromthe Orange County Judgnent that you heard
di scussed here previously?

MS. STEWART: That's correct.

MR. Cl H GOYENETCHE: Under the Chino Basin Judgnent it
is contenplated that additional water would be avail able for
conservation and urbanization; is that correct?

M5. STEWART: Under our judgment we have established
three pools, and those pools, they are based on categories
of use. And one category of use is we call the

appropriative pool. And those users serve nunicipal and
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i ndustrial uses in our basin. And under our judgnent the
appropriative pool, and this is because of sonme things that
occurred during the adjudication, sone | egal things. But
that pool is entitled to any increases and nust suffer any
decreases that we take in the safe yield of the basin.

So, what was contenplated is that during devel opnent of
our Optimum Basi n Managenment Program we woul d be enhanci ng
our yield by utilizing the stormflows, inproving our
ability to conserve those stormflows and the increased
runof f from urbani zation as well as increasing our ability
to use recycled water. And what we are anticipating is that
we will inprove our ability to do that to the extent of 30-
to 40,000 acre-feet of increased stormflows and runoff and
an additional, at a minimum 30 to 40 acre-feet of recycled
wat er .

MR. Cl H GOYENETCHE: Do you believe that lifting the
declaration of fully appropriated stream woul d have an
adverse effect on your plans?

M5. STEWART: This is why we are up here. W have
concern that it could do that because of our requirenment and
court order nandate to use those flows and to inprove our
ability to manage our basin.

MR. Cl H GOYENETCHE: | have no further questions of
this witness.

M. Drury, could you state your full nane.
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

DR. DRURY: My nane is Doug Drury.

MR. Cl H GOYENETCHE: \What is your present occupation,
sir?

DR. DRURY: | am Executive Manager of operations and
Engi neering for Inland Enpire UWilities Agency.

MR. Cl H GOYENETCHE: How | ong have you hel d t hat
position?

DR. DRURY: For about four years.

MR ClH GOYENETCHE: Earlier | had subnmitted to the
Board the resunme of M. Drury attached with my notice of
intent to produce witnesses. That was erroneously onitted
fromnmy Exhibit list. |If | could have that marked as
Exhibit Hwith Board's perm ssion, the resune of Doug Drury?

MR, FRINK: That is fine.

H. O BAGGET: That is fine.

MR Cl H GOYENETCHE: Thank you.

And you had submitted to us earlier, Dr. Drury, a true
and correct copy of your resume; is that correct?

DR. DRURY: That's correct.

MR. Cl H GOYENETCHE: Previously we have subnmitted your
decl aration, an amended Decl aration, which has been
generally identified as Exhibit A. Is that a true and
correct copy of your witten testinony, sir?

DR. DRURY: Wth the exception of the spellings of

percolation it is.
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MR. Cl H GOYENETCHE: Typographical errors omtted,

is your testinony?
DR DRURY: That's correct.
MR. Cl H GOYENETCHE: You had to get that in,

you?

d

idn't

Now, you too, Dr. Drury, have involvenent with the

Opt i num Basi n Managenent Program is that correct?

DR. DRURY: That's correct. | have been an active

participant in the process.

MR. Cl H GOYENETCHE: \What is the nature of your

that process?

DR. DRURY: Basically, just one of the participants.

The process includes all the different water users and

wast ewat er treatnent people in the Chino Basin area, and

everybody's represented. And | have been one of the

representati on people active in the process.

MR ClH GOYENETCHE: VYou are famliar with the nature

of the plans that are being inplenented at the present tine

to i ncrease the use of wastewater?

DR. DRURY: Yes. W've put together a plan for

recycling and reuse of our wastewater in the area, and we

have nade several presentations, both to OW and to our

vari ous agencies in the area.
MR Cl H GOYENETCHE: W have attached, al so,

presentation and identified it as Exhibit D in our

CAPI TOL REPORTERS (916) 923-5447
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Is that a true and correct copy of the presentation you are
referring to, sir?

DR. DRURY: Yes, sir.

MR. Cl H GOYENETCHE: What basically is that
presentation about?

DR. DRURY: Basically it is a presentation of our plan
to recycle wastewater. It goes through all the possible
scenarios we have in terns of devel opnent of recharge
sites. It talks about our use of recycled water, both
present and in the future, and tries to quantify those
wat ers.

MR Cl H GOYENETCHE: How nuch water, wastewater, is
bei ng di scharged by Inland Enpire at this point in tinme?

DR. DRURY: We discharge sonewhere between 50- and
60, 000, 000 gal | ons per day.

MR. Cl H GOYENETCHE: Can you tell the Board a little
bit about what Inland Enpire's plans for reclained water are
as tine progresses?

DR. DRURY: Basically, we plan on increasing the anmount
of recycle and reuse in the area. That is a very sinplified
version. But we want to recharge. W want to blend with
stormwater and blend with State Project Water our effl uent
into the groundwater basin. 1In addition we want to dua
pi pe new devel opnent areas and use that for |andscape

irrigation.
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MR. Cl H GOYENETCHE: You have a coupl e overheads you
have pulled directly fromExhibit D, is that correct?

DR. DRURY: That's correct.

MR. Cl H GOYENETCHE: Wbuld you go ahead and put those
on the board.

This is part of Exhibit D; is that correct?

DR DRURY: That's correct.

MR. Cl H GOYENETCHE: Can you explain to us what this
depi cts?

DR DRURY: \What it shows is, first off, the boundaries
of our district. And then we have |ocated here all of the
recharge basins in the area in green. W have |ocated our
wast ewat er treatnent plants in brow. And then we have
| ocat ed our backbone of our water reclamation systemin the
purple and the solid Iines being the existing piping system
The dotted |ines being what we planned for the near future.

As you can see, we have a lot of basins in the area.
Qur ultinmate goal is to supply wastewater to every one of
t hese recharge basins in the area to blend with the storm
water and to blend with State Project Water. The dark bl ue
lines are the State Project Water |lines that already extend
into sone of the basins. W have to do sonme work there, as
well. You see we have future extensions of the State
Project Water line. And, basically, our objective is to in

every basin in the area put State Project Water in the basin
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as well as reclainmed water in the basin.

Shoul d notice that we have between our distance between
RP4 and Carbon Canyon we have over 15 miles of pipeline. W
have ability to reclaimon that line. W are going to
i nterconnect so eventually we will have a backbone through
our district of reclained water. And you see this area down
here, this is inportant because we just put that system on
line. W've dual piped parts of the City of Chino and Chino
Hlls. This just went on line this last year. And Bill
MIls is correct. It is very expensive to do.

W have conmitted to reclamation. W installed this
systemin the last year, about 2000 acre-feet per year. W
have just put on line Ely Basin. W have been di scharging
there this year in Septenber. W are putting about 500
acre-feet per year into this basin. W are presently doing
an EIR, preparing an EIR for percol ation of sewage effl uent
in Ely and Etiwanda Basins. It is going to take very little
effort for us to go through or percolate into these other
two basins, one right adjacent to our plant and one right
bel ow our plants. That is basically our plan for the
future.

MR. Cl H GOYENETCHE: Are these plans contingent upon
delivering 17,000 acre-feet of water to Orange County Water
District at Prado Danf®

DR. DRURY: That's correct.

CAPI TOL REPORTERS (916) 923-5447 278
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MR. CIH GOYENETCHE: |If the declaration of fully
appropriated status is lifted, do you believe that would
have an adverse inmpact on these plans that you are
i mpl enenti ng?

DR. DRURY: There is no question that if we had to
di scharge that that would alter our plans, yes.

MR. CIH GOYENETCHE: If you had to di scharge nore than
t hat anount ?

DR. DRURY: Right.

MR. Cl H GOYENETCHE: How rmuch of the present wastewater
do you believe you will be able to use in ternms of recharge
in the future?

DR DRURY: Qur goal is to use all but the 17,000
acre-feet per year.

MR. Cl H GOYENETCHE: That is all but your obligation
under the Orange County Judgnent ?

DR. DRURY: Right.

MR. Cl H GOYENETCHE: Salt nmnagenent is also a program
contenplated by IEUA;, is that correct?

DR. DRURY: That's correct.

MR, ClI H GOYENETCHE: What is the nature of that
progr anf

DR. DRURY: Basically there is three desalters planned
for the area. One of which is under construction which wll

be conpleted this spring. And basically it is to renove the
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salt fromthe water and make the waters in the bottom end of
our basin useful and use that as a water supply source for
t he new devel opnent.

MR. Cl H GOYENETCHE: Has the salt nanagenment program
been inpl enented in any way?

DR. DRURY: W are beginning to inplenent it. Like we
said, the first desalter will be on line this spring. There
is other aspects of the program W have established a
manure conposting site so we can export the salts outside
the basin. W're actively involved in salt managenent in
our basin.

MR. Cl H GOYENETCHE: You indicate that your planning
process is reliant on the terns and conditions of the 1969
Orange County Judgnent; is that correct?

DR DRURY: That's correct.

MR. ClH GOYENETCHE: | believe your witten testinmony
suggests that, if and when your plans are inplemented, there
will be no extra water over and above what you are required
to deliver at Prado Dam is that correct?

DR. DRURY: That is an anbitious goal, but that is our
goal

MR. Cl H GOYENETCHE: Do you have any idea in termnms of
dol lars and cents how nuch has been expended thus far in
i mpl enenting these |long-term plans?

DR. DRURY: Ceez. Between the tinme planning effort and
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what we have already got constructed, we're |looking in

excess of $15,000,000 to date with -- | amjust -- the

salters are anot her 55,000, which is a three-party effort.

That is not

55,000. And you're going to build two nore

desalters, so you are |ooking at another hundred million

There is considerable effort to date, at |east, say,

$70, 000, 0000.

MR Cl H GOYENETCHE:

desalter. There is one under construction now, is that

correct?

DR. DRURY: That's correct.

MR CIH GOYENETCHE: When is it estimted that that

will conme on |ine?

DR. DRURY: This spring.

MR. Cl H GOYENETCHE: That is a cooperative agreenent

bet ween several agencies?

DR. DRURY: That's correct.

MR. Cl H GOYENETCHE: Who are the parties to that?

DR. DRURY

County Water

District working as a subcommittee of SAWPA

MR. ClIH GOYENETCHE: Did you have any over heads that

you --

DR DRURY: No. | did want to nmake an additiona

conment. The Regional Board is very concerned about the

gr oundwat er

Now you have nade reference to one

West ern Municipal Water District and Orange

| eavi ng our basin, and we have been working with
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themboth in terns of nitrogen and TDS. And ri ght now one
of their concerns is that the groundwater |eaving our basin
wi || adversely inpact Orange County downstream users. And
we are actively working on a plan now to try to control our
basi n, basically control the spigot |eaving our basin, we
hope that desalter will acconplish that. W have been
wor ki ng actively with Orange County and Regi onal Board in

i mpl enenting these pl ans.

MR. Cl H GOYENETCHE: Anyt hing el se?

DR. DRURY: No.

MR. Cl H GOYENETCHE: | have nothing further.

H. O BAGCGET: Cross-exanmination. San Bernardino.

---000---
CROSS- EXAM NATI ON OF | NLAND EMPI RE UTI LI TI ES AGENCY
BY SAN BERNARDI NO VALLEY MUNI Cl PAL WATER DI STRI CT &
WESTERN MUTUAL WATER DI STRI CT
BY MR O BRI EN

MR OBREN. | think my questions are probably for Dr.
Drury, but, Ms. Stewart, you are welcone to chine in if you
l'ike.

Dr. Drury, are you generally famliar with the proposal
of my clients, Muni and Western to appropriate water at
Seven Oaks Danf

DR. DRURY: Fromthis hearing, just the |ast two days,

yes.
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MR. OBRIEN. So you have a general understandi ng of
t he proposal, but perhaps haven't studied the details?

DR. DRURY: That's correct.

MR OBREN |If the appropriation of water by ny
clients were ultimtely approved by this Board with terns
and conditions that ensured that the interest of the agency,
particular the interest related to wastewater, reuse, that
you have outlined in your testinony, if those interests were
fully protected, would your agency have any objection in
principle to the idea of appropriating water at Seven QGaks
Dan®?

MR. Cl H GOYENETCHE: |Interpose an objection. Vague.

No foundation. | don't know Dr. Drury has that authority to
agree on behal f of our agency as to anything.

MR OBRIEN: | amjust asking for his understandi ng of
his agency's position with respect to our petition, which is
the reason we are here. |If he doesn't have authority, he
can say so.

H. O BAGCGET: You can answer.

DR. DRURY: | have no position on their action.

MR. O BRIEN: Has your agency taken a position in
opposition to the petition to revise the fully appropriated
stream order that has been filed by Muni and Western?

MR. Cl H GOYENETCHE: To your know edge.

DR DRURY: Not that | am aware of.
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MR O BRI EN. So they have taken no position on it?

DR DRURY: That's correct.

MR. O BRIEN. Thank you.

H O BAGGET: M. MNevin.

MR. MCNEVIN:  Thank you.

---000---
CROSS- EXAM NATI ON OF | NLAND EMPI RE UTI LI TI ES AGENCY
BY ORANGE COUNTY WATER DI STRI CT
BY MR MCNEVI N

MR. MCNEVIN: Good norning. | am Chris MNevin,
agai n.

Dr. Drury, | received your amended testinony | ast
Friday. Qut of curiosity, why did you anmend your
testimony?

DR. DRURY: There was sone typographical errors as wel
as rephrasing of some questions.

MR. MCNEVIN:  You basically doubled the length of it?

MR. CIH GOYENETCHE: | amgoing to object. It calls
for a | egal concl usion.

MR FRI NK: M. MNevin, excuse me. I think | can

answer that. W received what was essentially an outline of

the testinony that Dr. Drury was going to subnit, and |
spoke with the attorney for Inland Enpire and advised him
in accordance with the hearing notice and our regul ations,

he was supposed to submit the testimony in witing in full.
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And he indicated he would prepare -- he would work with Dr.
Drury, prepare the amended version and get that out as soon
as he coul d.

MR. MCNEVIN:  Thank you very nuch.

Dr. Drury, we were surprised to hear that your
testimony is that these prograns you described are going to
i npact the flows at Prado, and that is what | would like to
talk to you about today.

First of all, it is my understanding that you do agree
that the base flows at Prado have increased as a result of
i ncreased wast ewat er generated upstrean?

DR. DRURY: That is one of the factors, yes.

MR. MCNEVIN: And you testified in your witten
testimony as anended that Inland Enpire has been devel opi ng
plans to reuse this wastewater since the 1969 stipul ated
judgrment; is that correct?

DR DRURY: That's correct.

MR. MCNEVIN: So for 30 years you have been devel opi ng
these plans; is that correct?

DR DRURY: That's correct.

MR. MCNEVIN: Yet notw thstanding these 30 years of
pl ans that you' ve been devel opi ng, the base flows at Prado
are still increasing each year for the past several years;
isn't that correct?

DR. DRURY: Yes. That is a conclusion you can cone
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to.
MR. MCNEVIN: Do you agree with that concl usion?
DR. DRURY: The difference is between planning and
i mpl enenting. W are now starting to inplement.

MR. MCNEVIN:  Yes. But ny question is,

notw t hst andi ng, your 30 years of plans, the base fl ows have

nonet hel ess been increasing during that whol e 30-year period?

DR. DRURY: That's correct.

MR. MCNEVIN: Inland Enpire is a nenber of the Santa
Ana Ri ver Waternaster?

DR. DRURY: That's correct.

MR. MCNEVIN:  And the Watermaster publishes these
reports of base flows each year?

DR. DRURY: Yes.

MR. MCNEVIN:  And when you saw Bill MIIls" chart
showi ng that on the average over the past 30 years of your
pl ans the base fl ows have been increasing by approxi mately
3800 acre-feet per year, did you have any basis to disagree
with that?

DR. DRURY: No.

MR. MCNEVIN: Now, you said in your anended testinony,
and | will quote from Paragraph 5:

At the present time Inland Enpire Utility
Agency has significantly -- (Reading.)

And that is your word, significantly.
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-- increased the use of reclained and
recycl ed water. (Readi ng.)

Do you see that in Paragraph 5, Line 13?

DR. DRURY: Yes.

MR. MCNEVIN:  Your current use of recycled water is
approxi nately 4100 acre-feet per year?

DR DRURY: That's correct.

MR. MCNEVIN: So that 4100 acre-feet is the figure you
are referring to as your present significant increase?

DR DRURY: No. The 4100 is an absol ute val ue, not
i ncrease.

MR MCNEVIN  You said -- what was the increase?

DR. DRURY: In the |ast we've approxi mately doubl ed
that with two projects we put on line. So, roughly 2,000
prior to last year, 4,000 this year.

MR. MCNEVIN. So then the significant increase you
refer to in Paragraph 5 is 2,000 acre-feet?

DR. DRURY: That's correct.

MR. MCNEVIN: And the exanple you gave of actual use of
recl ai mred wastewater is this dual pipeline to Chino and
Chino HIls?

DR. DRURY: That is one exanple.

MCNEVI N The ot her --

DRURY: Ely Basin.

2 3 3

MCNEVIN:  The first exanple is the dual pipeline?
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DR.
MR.

pi pel i ne

DRURY: R ght.

MCNEVI N You said in Paragraph 10 that this dua

proj ect has been in operation for approximtely two

years al ready.

Do you see that, Paragraph 10?

DR.

MR

DR.

MR.

DRURY: That's correct.
MCNEVI N Paragraph 10, Line 26.
DRURY: W're in our second year

MCNEVIN:  Not withstanding the operation of that

dual pipeline program as you testified, for two years

approxi mately the Watermaster of which Inland Enpire is a

menber, still reports significant increases in base flows at

Prado over the past two years, doesn't it?

DR.

MR

DRURY:  Yes.

MCNEVIN:  Now, you nentioned al so the Ely Basin

recharge facility, and you described that as a nore

i mport ant
DR.
MR.
DR.
MR.

per year,
DR.

MR.

project, correct? Par agraph 10, Line 23.

DRURY: Ckay.

MCNEVIN.  |Is that your termfor that project?
DRURY: | said nmore inportantly.

MCNEVI N That project only involves 500 acre-feet
correct?

DRURY: That's correct.

MCNEVIN:  Has that nore inportant project caused

any detectabl e decrease in base flows at Prado?
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DR. DRURY: The nore inportant project is a
denonstration of the process and the potential for future
recharge. That is why it is nore inportant.

Now as to your question, nore inportant project, it has
not -- it is about 500 acre-feet per year; and that has not
significantly inpacted flow at Prado yet, no.

MR. MCNEVIN: Long-term --

DR. DRURY: Realize that was started up in Septenber of
this year.

MR MNEVIN  Right.

500 acre-feet, does that cause any detectable or even
neasur abl e decrease at Prado?

DR. DRURY: Probably not.

MR. MCNEVIN: Long-term vyou testified at Paragraph 6,
that you hope to reuse 71,700 acre-feet wastewater by 20207

DR. DRURY: Yes.

MR. MCNEVIN.  You don't have the contracts and the
infrastructure to use that wastewater today, do you?

DR. DRURY: They are being worked out as part of OBMP,
so we do not have it today. The concept is in place and we
are working on it.

MR. MCNEVIN:  You have a concept, but you don't have an
infrastructure?

DR. DRURY: W have sone of the infrastructure, not al

of the infrastructure.
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MR. MCNEVIN: And the infrastructure you've got is for
500 acre-feet Ely Basin --

DR. DRURY: No, that is incorrect. W have pipelines
in place. W have pipelines going by recharge basins. W
just have not run the 200 feet of pipeline fromthe main
pipeline to the basins. W are presently doing EIRs to do
t hat .

MR. MCNEVIN: Do you have the infrastructure in place
to use anywhere near today this projection of 71,700 by
20207

DR. DRURY: No.

MR. MCNEVIN:. By 2020, if | understand, you al so plan
to inport a great deal nore water; is that correct?

DR. DRURY: That's correct.

MR. MCNEVIN: In one of the charts on Page 1 of your
Exhibit E calls for inporting of 111,000 acre-feet of water
by year 2020

Did | read that right?

DR. DRURY: | don't have that in front of ne right
now.

MR Cl H GOYENETCHE: Exhibit D

MR. MCNEVIN: Exhibit E, Page 1. | could provide ny
copy to the witness if you don't want to give himyours.

MR. Cl H GOYENETCHE: That was an exhi bit prepared for

the testinony of Richard Atwater who is not testifying. |
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don't know how familiar the witness is with that docunent.

DR. DRURY: | amnot famliar with this document.

MR. MCNEVIN: Was that prepared for Inland Enpire and
submitted as an exhi bit today?

MR. Cl H GOYENETCHE: (bjection. No foundation. W' ve
had no testinmony authenticating this docunent as an
exhi bit.

H O, BAGCET: Sustained

MR. MCNEVIN:. Does the figure supplied by M. Atwater
of 111,000 acre-feet of inported water conport with your
under st andi ng as the nanager of |nland Enpire?

DR. DRURY: | amnot famliar with the docunment he
submi tt ed.

MR MCNEVIN: Are you fanmiliar with the figures as
manager of your agency?

MR. Cl H GOYENETCHE: Objection. He is not the nanager
of the agency.

MR, MCNEVIN:  Pardon ne.

In your capacity with Inland Enpire are you famliar
with the figure for projected water inports by 20207

DR. DRURY: | don't have them roughly avail abl e.
can't pull it off the top of ny head.

MR. MCNEVIN: Let's give M. Atwater sone credit where
credit is due, and | will put this in terns of a

hypot hetical, just to put your mnd at ease.
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Assum ng that M. Atwater's figure of 111,000 acre-feet
per year of inported water is accurate, please.

DR. DRURY: Ckay.

MR. MCNEVIN:. WII that cause your wastewater flows to
be i ncreased by year 20207

DR. DRURY: It's possible.

MR. MCNEVIN:  Would you | ook at Exhibit E, Page 3.
Does that show i ncreased wastewater flows projected by
Inland Enpire for year 2020?

DR. DRURY: Yes.

MR. MCNEVIN. Are you, in your capacity with Inland
Empire, familiar with wastewater flow projections?

DR. DRURY: Yes.

MR. MCNEVIN. So Exhibit E, Page 3, shows an increase
in wastewater flows projected at about 70,000 acre-feet by
2020, correct?

DR. DRURY: That appears roughly correct.

MR, MCNEVIN:  And 70,000 acre-feet increased wastewater
flows is alnbst exactly the sane nunber that you gave ne a
m nute ago, 71,700 acre-feet, of your proposed resuse or
your planned reuse by 2020; isn't that correct?

DR DRURY: That's correct.

MR. MCNEVIN: So your projected reuse anount of
wast ewat er approxi mately equals the projected increase in

wast ewat er you are going to generate in 20207
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DR. DRURY: That's correct.

MR MCNEVIN  Let's talk about stormflow for a
m nute. You nentioned a capture of stormflowto mx with
sone of the wastewater you plan to percolate. Wy do you
need to do that?

DR. DRURY: To neet health departnment requirenents for
t he bl endi ng of wastewater before you recharge it.

MR. MCNEVIN: Can you give ne a little nore detail?
What is that departnent requirenent as you understand it?

DR. DRURY: | can pull out an overhead if you like.

MR. MCNEVIN: If you feel nore confortable with that or
you can give ne your understanding, either way.

DR. DRURY: Basically, the health departnent requires
bl endi ng, and the anount of bl endi ng depends on the
concentration of organic carbons.

MR. MCNEVIN:. Wth your wastewater you are required to
only use approximately one-third wastewater for blending and
the rest has got to be either inported or stormfl ow?

DR. DRURY: That's roughly the nunber, yes.

MR. MCNEVIN:  You provided the figure of 12,000
acre-feet of stormflows you mght use for that purpose in
Par agraph 8, Line 15, of your testinony?

DR. DRURY: Yes.

MR MCNEVIN:. Did | read that correctly?

DR. DRURY: Yes.
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MR. MCNEVIN: So you're going to need a yield of 27,000
acre-feet of stormflow for this purpose; is that accurate,
each year?

DR. DRURY: The question of need is either stormwater
and/ or State Project water; it has to be blended. Doesn't
matter, one or the other.

MR. MCNEVIN: | understand you don't know how much
wast ewat er or how nuch i nported water you are going to be
buyi ng, but your figure was 12,000 acre-feet that you
needed?

DR. DRURY: That's an approxi nation, yes.

MR. MCNEVIN: Are you fanmiliar with the rule of seven?

DR. DRURY: | don't know your sl ang.

MR MCNEVIN:. My slang is that if you want a yield of
one acre-foot of stormwater you need to have a storage
vol ume of seven acre-feet to develop that yield on a
dependabl e basi s.

Are you famliar with that, phrased that way?

DR. DRURY: No.

MR. MCNEVIN: Can you tell me if you take 12,000
acre-feet of stormflow per year, if you have the capacity
to take that, what percentage is that of the average annua
storm flow reaching Prado over the past 30 years?

DR. DRURY: | don't know the numnber.

MR. MCNEVIN: No nore questions.
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H. O. BAGGET: Thank you.
San Bernardi no Vall ey Water Conservation District?
MR. COSGROVE: W have no questions.
H O. BAGGET: East Vall ey.
MR. KENNEDY: No questi ons.
H. O. BAGGET: Big Bear.
MR. EVENSON: No questi ons.
H. O. BAGGET: Santa Ana River Local Sponsors?
MR. DONLAN. No questi ons.
H O BAGGET: City of Ontario
MR. GARNER: Just a couple.
---000---

CROSS- EXAM NATI ON OF | NLAND EMPI RE UTI LI TI ES AGENCY
BY CITY OF ONTARI O, CUCAMONGA COUNTY WATER DI STRI CT,
CITY OF CH NO & MONTE VI STA WATER DI STRI CT
BY MR GARNER

MR. GARNER: FEric Garner, once again.

Just a couple questions for you, Ms. Stewart.

Is the Cucanpbnga County Water District a party to the

Chi no Basi n Judgment ?

MS. STEWART:  Yes.

MR GARNER: Is it an active participant in the OBMI

process?

M5. STEWART: It certainly is.

MR GARNER: Is the same true for the City of Ontario?
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STEWART:  Yes.

GARNER: Is the same true for the City of Chino?

5 3

STEWART:  Yes.

MR. GARNER: |s the same true for the Monte Vista Water
District?

MS. STEWART: That's correct.

MR. GARNER: Thank you, ma'am

No further questions.

MR. Cl H GOYENETCHE: Coupl e of follow up questions for
Dr. Drury.

---000---
REDI RECT EXAM NATI ON OF | NLAND EMPI RE UTI LI TI ES AGENCY
BY MR, Cl H GOYENETCHE

MR. CIH GOYENETCHE: Dr. Drury, although you have
testified that you have been devel opi ng pl ans or the agency
has been devel oping plans for the | ast 30 years,

i mpl enenting those plans takes noney; is that correct?

DR. DRURY: That's correct.

MR. Cl H GOYENETCHE: The princi pal reason that you have
been del ayed or been unable to inplenent those plans is the
fact that there are no resources available to construct the
infrastructure referred to; is that correct?

DR. DRURY: Yes, sir.

MR Cl H GOYENETCHE: Now, there is another issue with

respect to infrastructure, the devel opnent of what has been

CAPI TOL REPORTERS (916) 923-5447 296



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

referred to as the ag preserve; is that correct?

DR. DRURY: Yes.

MR. Cl H GOYENETCHE: What do you understand the ag
preserve to be?

DR. DRURY: Ag preserve is approximately 13 to 15
square niles of undevel oped agricultural lands that is in
the middle -- [ower end of our district, and we will be soon
devel opi ng.

MR. Cl H GOYENETCHE: There is essentially no
infrastructure in that region; is that correct?

DR. DRURY: That's correct.

MR. Cl H GOYENETCHE: And as that region begins to
develop that will afford you an opportunity to construct the
infrastructure; is that correct?

DR DRURY: Construct the infrastructure at the tinme of
devel opnent, not later when it is nore expensive to do so.

MR. Cl H GOYENETCHE: Your plans include doubl e piping
in that region, as well; is that correct?

DR. DRURY: W are discussing dual piping with both of
the major cities involved in that area.

MR. Cl H GOYENETCHE: | have nothing further.

H O BAGGET: Any recross?

MR. MCNEVIN:  No.

H O. BAGGET: Any other party?

No.
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Staff.

M5. MROWKA: M. Bagget, before we nove exhibits, |
woul d I'ike to have M. G higoyenetche list the exhibits he
is asking us to accept.

MR. Cl H GOYENETCHE: That is what | was | ooking for.

MEMBER FORSTER: | have a question about this
judgment. The City of Chino versus the Chino --

M5. STEWART: Basin Minicipal Water District.

MEMBER FORSTER Tell me a little bit about that, what
caused that.

M5. STEWART: That judgnent -- as a result of the '69
judgment going into effect, the producers in the Chino Basin
had been watching that activity and waiting for that to be
settled before they initiated a process to enter our
judgrment. And they began the process shortly after the '69
j udgrment was entered, and then they took a stipul ated
agreement to the court in the md '70s, and it was entered
in 1978, January of 1978.

And the foundation was, there was a condition of
overdraft and they wanted to adjudicate the rights within
the Chino Basin, knowing that the rights along the Santa Ana
Ri ver were settl ed.

MEMBER FORSTER: Ckay. Thanks.

H. O BAGCET: Back to the exhibits.

MR. ClH GOYENETCHE: | would nove the witten testinony
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as anended of Douglas D. Drury as Exhibit A

| would nove the witten testinony of Traci Stewart as
Exhi bit B.

I would nove the witten exhibits to be utilized by Dr.
Drury as Exhibit D, since they have al ready been identified
as such.

| woul d nove the Chino Basin Minicipal Water District
versus City of Chino judgnent as F.

I would nove the Orange County Water District versus
Chi no Judgnment as G

And then the resunme of Dr. Drury as marked, as H.

M5. MROWKA: Thank you for the clarification.

H O BAGGET: |If there is no objections, those
docurments will be entered into evidence.

MR. FRINK: Just so it is clear, you are then
wi t hdrawi ng your Exhibit C and your Exhibit E that were
previously submtted?

MR, ClI H GOYENETCHE: That's correct.

Thank you.

MR. MCNEVIN: M. Bagget, | would nove the adnission of
Page 3 of the Exhibit E. | believe that the witness did
aut henticate the wastewater flows that are reflected on that
exhi bit.

MR. Cl H GOYENETCHE: No obj ecti on.

H O. BAGGET: So Big Bear Minicipal Water District --
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MR. COSCGROVE: Excuse ne. Just one point, and that is
that | was a little renmiss. W probably should have done it
before Inland Enpire started up.

There was a question with respect to a proposed
stipulation yesterday and our client's potential interest in
cross-exam ning sone of the parties from East Valley Water
District. The witnesses were indicated and nade avail abl e.
| haven't yet had a chance to formulate that stipulation or
tal k about the specifics of it with M. OBrien. | would
like to do that.

Before we nove on too nmuch further, we would Iike to,
in the absence of the ability to work out a stipulation on
that, reserve the right for cross-exam nation of M. Martin
briefly.

H O BAGGET: If there is no objections, then we mght
as well do it now

Wuld it be appropriate to take a recess now?

MR O BRI EN. | would suggest perhaps we ought to go
ahead and finish with Big Bear and M. Cosgrove and | can do
this at the break.

MR. COSCGROVE: Forgive the interruption.

H. O. BAGGET: Big Bear.

M5. HAM LTON:  Good nor ni ng.

H O. BAGGET: Good norning.

M5. HAMLTON: M nanme is Sheila Hanmilton. | amthe
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CGeneral Manager of Big Bear Minicipal Water District. 1've
been with the district for about 15 years, seven of those in
nmy capacity as general nanager. M remarks are going to be
very brief and basically just to lay the format for M.
Evenson who i s our engineering consultant to give his expert
testi mony.

As you can see, we do not have an attorney representing
us today. We didn't feel the nature of our comrents today
warranted | egal counsel. So if you will perhaps help us
wi th any procedural issues so we do the appropriate thing in
filing our testinmony.

My remarks will nostly be just to give a little
background of Big Bear Lake. W have seen the overheads.
You are famliar with the location of the |ake at the top of
the watershed. A little history on the district.

The district owns and operates the Bear Valley Dam
which stores the flows from Bear Creek. As we know, Bear
Creek is located in the upstream portion of the Santa Ana
Ri ver watershed and is a major tributary to the Santa Ana
River. The district also owns and operates various
recreational facilities on Big Bear Lake and, of course, the
lake is a reservoir forned by the water stored behind the
Bear Val |l ey Dam

The reservoir was originally constructed in 1884 by

Bear Valley Mitual Water Company with the construction of
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the original Bear Valley Dam Then in 1912 a | arger dam was
constructed and that is the damwe refer to today. The |ake
i mpounds 73,000 acre-feet of water. Inmportant to note, |
think, is that this water is all natural inflow
precipitation. W have no ability to fill the I ake from any
other source. It is not in any way a state project
reservoir; and so once water is released fromthe |ake there
is no ability to replace it

The | ake was forned as an irrigation reservoir to neet
the downstreamirrigation demands in Redl ands for the orange
growers, and over tine, as is comopn with irrigation
reservoirs of that type, it expressed drastic fluctuations
in lake levels. So, in 1964 Bear Valley comunity deci ded
that that fluctuation was unacceptable for the econony which
was devel opi ng around the | ake.

So, the water district was fornmed and then it took 13
years of various negotiations, court filings to decide the
managenent of the lake. And the water district in 1977 was
finally able to purchase the Bear Valley Dam the |and
beneath the | ake, and the right to manage the surface
recreation rights. The water rights, however, renained with
Bear Valley Mitual Conpany. The purchase price of this
transaction was $4.7 nmillion and that included a stipul ated
judgrment with Bear Valley Miutual Water Conpany, San

Ber nardi no Val |l ey Conservation District, and a group of
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wat er conpani es which you' ve heard referred to, | think, in
previous testinony as prior right conpanies.

These parties to the judgment, as | said, continue to
hold the water rights to the flowin Bear Creek as well as
to the flowin the Santa Ana River as it |eaves the
nount ai ns and enters the valley floor

Now, the basic concept behind the '77 judgnent was that
Bi g Bear Municipal Water District acquired the right to
store water in the |lake. The way to achieve that was to
neet demands from Mutual for water, either rel easing water
fromthe | ake or delivering other water in |ieu of rel eases,
whi ch we now call our In Lieu Water Program So, basically,
when Bear Valley needs water and they call and say, "W need

X nunber acre-feet," we can either release it or we can cal
our supplier which currently is San Bernardi no Vall ey
Muni ci pal Water District, and they can deliver State water
project water in lieu of releasing fromthe [ake. Hench, we
stabilize | ake level, and that was the entire goal of the

j udgrment when it was fornmnul at ed.

This stored water is used to maintain the water |evel
for various activities, recreational, environnental and
aesthetic. Boating and fishing enthusiasts fromthroughout
Southern California use the | ake for these purposes. It is

al so used as water supply for snow naking for the ski areas.

W have two major ski areas in the area, and it is used to
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supply their water to make snow when natural snowfall is

i nadequate for skiing, which generally is every year. It is
general ly inadequate in the Big Bear Valley for snow. The
skiers fromthroughout Southern California and, in fact, the
entire state cone to Big Bear during the winter to enjoy the
excel l ent skiing and other wi nter sports.

The bottomline is that the stabilized |ake level is
pretty nuch the stabilization of the econonmy of Big Bear
Val | ey.

The judgnment provided Big Bear Municipal Water District
with the legal framework to provide these benefits to the
people of the State of California. The purpose of our
presence today is to insure that this judgnment is recognized
in your deliberations and that Big Bear Municipal Water
District will be able to continue to utilize the waters of
Bear Creek and to provide the beneficial uses in the nost
efficient and cost-effective manner.

We appreciate the opportunity to be included in these
proceedi ngs, and | would like to introduce our expert
wi tness, M. Donald Evenson. He has been our consultant on
wat er issues for 16 years. He serves as our representative
on the Big Bear Watermaster Conmittee, which oversees the
i mpl enentation of the 1977 judgnent, and he has been serving
in that capacity since 1987.

Thank you.
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DI RECT TESTI MONY OF BI G BEAR MUNI Cl PAL WATER DI STRI CT
BY MR EVENSON

MR. EVENSON. Thank you. M nane is Don Evenson. |
represent Big Bear Municipal Water District. | am enployed
by Montgomery Watson and work out of our Wal nut Creek
office. M resunme has been previously submitted to the
Board when we filed a notice to appear.

| have a map that will illustrate where a couple of the
features are. | have copies here for everybody in the
audi ence and the Board Menbers.

As Sheila nentioned in her opening statenent, Big Bear
Muni ci pal Water District owns Bear Valley Dam which is at
the headwaters of Bear Creek and entered into a 1977
judgrment, a stipulated judgnent, that gave Bi g Bear
Muni ci pal Water District the right to store water in Big
Bear Lake. And the purpose of this was to stabilize the
water levels, to create recreational, environnental and
other benefits. This is referred to in the judgnent as a
physi cal solution

It al so provided an opportunity for Big Bear to provide
inlieu water, which is water that woul d not be rel eased
fromthe [ ake, so that they could store additional water in
the lake. And in so doing, they had to protect all the
downstream water rights hol ders.

They al so had to protect the downstream groundwat er
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basin through what is referred to as a basin nmakeup
account. So, if there are any deficiencies in flows
entering the San Bernardino Basin for recharge purposes, Big
Bear Municipal Water District is obligated to provide
suppl enental water to protect the downstream groundwat er
basins. These activities in the watershed are overseen by a
Wat ermaster Conmittee that oversees the judgment, makes sure
that all activities are in conpliance with the judgnent and
files a report annually with the Superior Court of San
Ber nar di no County.

This is referred to as Exhibit B

A second itemis the State Water Resources Control
Board Order Number 95-4 that was entered into about four
years ago which required Big Bear Minicipal Water District
as the owner of the damto release a mni num of three-tenths
of a cfs fromthe damfor fish, local fish, protection
purposes. It also -- this is the location, the upstream
green dot. Just below that, below the Cub Creek tributary
they had to guarantee a minimumof 1.2 cfs at all tines.
This is a seven-day running average, to protect the |loca
trout fishery.

Now, there are times when this is an additiona
requirenent. This is water that frequently can also be used
by mutual. There are also other periods of tine where this

water is not needed by mutual and it is a suppl enental
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rel ease. And what we feel is that the Seven Oaks Dam
provi des an opportunity to reregul ate those rel eases once
they reach the downstreamreservoir so that they can
subsequently be delivered to nutual as part of their water
supply or be delivered to repl eni shnent basins to get ful
credit in their basin nmakeup account. So the potenti al
exi sts for inproved operation of those releases for fish
protection.

As the owner of the dam Big Bear also has the
responsibility for flood control. They need to protect the
shoreline of Big Bear Lake. They need to prevent
overtoppi ng of the dam and they need to protect the
downstream property owners from catastrophic floods. Their
goal is to provide these flood control benefits. But
because the | ake stabilization programis increasing the
| ake levels, there is an increased probability of spills.
In fact, spills will occur nmore often under the |ake
stabilization programthen it would wi thout the |ake
stabilization program

So Big Bear has the need to nost effectively manage
those flood control releases. |In fact, their preference is
to rel ease water in periods where it can beneficially be
used rather than be spilled in a noncontrolled nanner. So
their goal to better manage these flood control rel eases

woul d provi de additional benefits because these rel eases
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could then be credited to the basin conpensation account if
they can be captured and recharged rather than through
uncontroll ed spills.

Seven Qaks Dam provi des an opportunity for further
i mprovenent of the management of those flood contro
rel eases. And in the event that those rel eases can't be
fully nmanaged to the benefit of Big Bear Minicipal Wter
District they then can be used by other downstream water

users for their beneficial uses. So, as a result of those

benefits, the district believes that there is an opportunity

for better nmanagenent of the resources of the waters of Big
Bear Lake, and as a result they do not object to revising
the declaration of fully appropriated streans to all ow
processing of the two specified applications to appropriate
water in the Santa Ana River.

However, we respectfully request that the State Board
require three things. One, that the 1977 judgnent be fully
recogni zed and conplied with to protect the rights of the
parties of the judgnent. Two, that Big Bear rights to
manage their avail able resources to provide the water
supply, recreational, environmental, fishery and fl ood
control benefits not be adversely affected and preferably
enhanced. And, three, that any future proceedings be
limted to the two specified applications.

Thank you, and that concl udes our statemnent.
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H. O. BAGGET: Thank you.
M. O Brien
MR. O BRIEN: No questions.
H O BAGGET: M. MNevin.
MR. MCNEVIN:  Thank you.
---000---
CROSS- EXAM NATI ON OF BI G BEAR MUNI CI PAL WATER DI STRI CT
BY ORANGE COUNTY WATER DI STRI CT
BY MR MCNEVI N
MR. MCNEVIN: | am Chris MNevin, again.
Good norning, M. Evenson. How many years of
experi ence do you have in the field of water resources?

MR. EVENSON: Approxi mately 35

MR. MCNEVIN: Can | ask you for your indulgence for a

mnute to help ne out with this rule of seven that M. Drury

didn't know about? Can you please explain that to Board?

MR. EVENSON: That cane about, | believe it was eight
or ten years ago, when | was working on a task force, a
statew de task force, to | ook at conjunctive use of
groundwat ers and surface waters throughout the state of
California. Bill MIls was the chairman of that task force
and we were |ooking at how all the groundwater basins could
be operated conjunctively with the state water systemto
nmaxi m ze the benefits to the state

And in so doing we were looking at all the reservoirs
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that were part of the State water project, and it was an
observation that | had nade that it |ooked as if there was a
rati o of about seven for every acre-foot of water yield from
these reservoirs. It took about seven acre-feet of

st or age.

MR. MCNEVIN: So that if you want to create a yield of,
say, 1000 acre-feet of stormflow what storage space do you
need in a reservoir?

MR, EVENSON: That woul d be about 7,000 acre-feet,
depending -- it would depend on the hydrol ogy of the
particul ar watershed, the location of the dam But that
seened to be a general nunber that was applicable when we
wer e doi ng the study.

MR. MCNEVIN. By storage, you are not referring to
under ground storage space in an aquifer; you are referring
to surface storage in a reservoir?

MR. EVENSON: Correct.

MR. MCNEVIN:  Why does this rule apply in Southern
California?

MR. EVENSON: It could apply in sone of the nountai nous
areas. For exanple in Big Bear the ratiois a little bit
hi gher than seven. | think that the nunmber is closer to 11
or 12.

MR. MCNEVIN: What's the theoretical underpinning of

t he observation? Wy do you need so nuch storage space to
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capture -- why do you need seven tinmes the anount of storage
space for one acre-foot of water?

MR. EVENSON. For two reasons. One, for regulatory
water to carry over between dry years and wet years and to
acconmodat e evaporation | osses that occur fromthe
reservoirs.

MR. MCNEVIN:  Thank you. No nobre questions.

H O BAGGET: M. Cosgrove.

MR. COSGROVE: No questions. Thank you

H. O. BAGGET: There are -- a nunber of other groups
seemto have left. One down, anyway.

City of San Bernardino.

MR. MOSKOW TZ: No.

H O. BAGGET: East Vall ey.

MR. KENNEDY: No questi ons.

H O. BAGGET: Inland Enpire

MR. Cl H GOYENETCHE: No.

H. O BAGCET: Chino Basin.

Local Sponsors.

MR. DONLAN: No questi ons.

H O BAGGET: City of Ontario.

MR. GARNER: No.

H O BAGCGET: Staff.

M5. MROAKA: | have no questions. | sinply want to go

through their exhibit Iist before we nmove those.
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H O BAGGET: Yes.

---000---

CROSS- EXAM NATI ON OF BI G BEAR MUNI Cl PAL WATER DI STRI CT

BY BOARD
MEMBER FORSTER: | have a question on your expertise on
this issue that you were just queried about. | amjust

trying to understand this rule of seven.

That is not the only way to take water and nove and put
it intolike the Chino groundwater basin. Help ne
under st and what ot her ways would they -- would the person
fromlnland, Dr. Drury, what other way would he be able to
put in stormwater flows besides building a reservoir seven
to one?

MR. EVENSON: In the case of Chino Basin they would use
t he existing repl eni shnent basi ns where the seven to one
rati o woul d not apply.

MEMBER FORSTER:  Thank you.

H. O BAGCET: The exhibits

MS. MROMKA: Yes. | have added to the exhibit Iist,
based on what your submittals were. The testinony of Donald
Evenson was not given an exhibit identification nunber. |
have | abeled it Exhibit D

The map which you just distributed, which | am
entitling "Key Facilities Related to Big Bear Judgnent Map,"

Exhi bit E.
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And the resune of Donald Evenson |

Exhi bit F.

H O BAGCET:

M5. HAM LTON:

H O BAGGET:

Woul d you |ike those put into evidence?

Yes, please

Any obj ection?

If not, they will be entered into evidence for

heari ng.

Let's go down the list and see where we are at.

Chi no Basin hasn't been here yet. They are on

list.

Local Sponsors, do you have a case in chief?

VR.  DONLAN:

H O BAGCET:

MR GARNER

H O BAGGET:

No.
City of Ontario.
No.

We have done the end of the |ist.

need to take a break to discuss it?

MR. O BRI EN:
sti pul ati on.

H O BAGGET:

MR. O BRI EN:

H O BAGCET:

H O BAGCET:
Ready to go?

MR. O BRI EN:

Yes, a brief break to discuss the

Fi fteen m nutes.

| think ten is probably fine.

Ten m nutes and then get back.
(Break taken.)

Let's get back.

Yes.
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MR. COSGROVE: Prelimnarily we have agreed.

In lieu of the cross-examnination of the witness from
East Valley Water District we have been provided a copy of
t he docunent this nmorning that is entitled "Principles of
Agreenent.” We would like to submit that document as an
additional exhibit to this proceeding. It is our
under st andi ng that this docunent has been revi ewed
prelinmnarily by the East Vall ey Board and has been
approved, subject to subsequent changes by counsel and

general manager.

Beyond that, | do not know at this point whether it has

been revi ewed by the Board for San Bernardi no Valley
Muni ci pal Water District nor Western. It is ny

understanding it has not been approved by either one of

those Boards. So, with the understanding that this is not a

finally approved docurment, we would still like to submt it
as part of the record.

MR OBREN. | would stipulate to the subnission of
the docunment into the record with those caveats as to the
lack of finality as to the agreement. And | would al so
point out that this is a Principles of Agreenent document
whi ch contenpl ates the negotiation and execution of a
conpr ehensi ve agreenent at some point down the road. So
this is the first step of a |l engthier process.

MR. KENNEDY: Steve Kennedy on behal f of East Valley.
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As | indicated yesterday afternoon, East Valley's action
yesterday was in good-faith reliance upon the
representations that were nade to East Valley that that
docurment had the unani nbus consent of each nmenmber of the
Board of Directors of Muni. Wth all Brown Act
considerations in place, East Valley withdrawal of its
objections to Muni's application or its petition was based
upon that representation.

| agree that to ny understanding it hasn't been
formally approved by Muni's Board at this time, but we have
been advised that it has been consented to by each nenber of
Muni ' s Board.

H O BAGGET: Wth that, there is no objection. W
will enter it into the record.

M5. MROWKA: For record keeping purposes, this will be
Exhi bit CD- 20.

H O BAGGET: kay. Going to proceed with rebuttal.

MR O BRI EN. Yes. W have prepared sone rebutta
testinmony, some witten testinmony. There are six exhibits
which | have provided to Ms. Mowka. | don't know if you
have had a chance to pass those out. Probably need to do
t hat .

H O BAGCGET: Proceed

MR OBRIEN. M. Mowka, would it be hel pful for

record keepi ng purposes to go through the exhibits and
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i ndi cate the nunbers?
M. Frink is nodding his head, so | will do that.
Muni / Western Exhibit 8 is rebuttal testinony, and
there are three witnesses that are part of this: M. Beeby,
M. Reiter and M. Sam Fuller who was listed in our list of
intent to appear as expert.

The second document is a graph, Mini/Wstern Exhibit
Nurmber 9, a graph entitled "Accumul ated Departure fromthe
Mean Fl ow Near Mentone River Only, Water Years 1914-15
t hrough 1997-98."

Muni / West ern Exhibit 10 is another graph entitled
"Cumul ative Flow at Mentone - Base Period May-Decenber Fl ows
Oly."

Muni / Western Exhibit 11 is a graph entitled "Cunul ative
Fl ow at Mentone 1914-91, May-Decenber Flows Only."

Muni / Western Exhibit 12 is a graph entitled "Cunul ative
Fl ow at Mentone - Base Period March-May Flows Only."

Finally, Mini/Wstern Exhibit 13 is a graph entitled
"Cumul ative Flow at Mentone 1914-91 - March-May Fl ows
Only."

MR. COSGROVE: May we get copies of everything?

UNI DENTI FI ED VO CE: They are goi ng around.

H O BAGGET: | think everybody is ready.

MR OBREN Let's start with M. Beeby.

---000---
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REBUTTAL TESTI MONY OF
SAN BERNARDI NO VALLEY MUNI Cl PAL WATER DI STRI CT &
WESTERN MUTUAL WATER DI STRI CT
BY MR O BRI EN

MR O BRI EN:. M. Beeby, Mini/Wstern Exhibit 8
contains some rebuttal testinony fromyou. Have you had an
opportunity to review that rebuttal testinony?

MR. BEEBY: Yes, | have.

MR OBRIEN. Is it true and correct to the best of
your knowl edge?

MR, BEEBY: Yes, it is.

MR. O BRIEN: Could you please summarize the rebutta
testinmony contained in Exhibit 8.

MR. BEEBY: Yes. As you mmy inmgine, nothing quite
attracts the attention of an expert or an engi neer nuch |ike
suggesting that his figures are wong or if they are wong
that they were done intentionally to distort things. That's
going to be the sunmary of two issues that we're raised
yesterday by M. Headrick regarding nmy testinony, which he
had to do --

MR OBREN. | think you need to turn the m ke on

MR. BEEBY: So the focus of ny testinony is on those
two areas where M. Headrick suggested | might have made
errors in the hydrol ogi c analysis. Those two areas have to

do with the selection of base period and the |ack of
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seasonal evaluation to deternine what flows mght be
available in the nonths that are typically known as dry.
First, with regard to the base period, we did an
anal ysis last night of the river flows at Mentone only using
t he sane approach that we did for the conbined flow which is
accunul ated departure fromthe nmean curve. | wll not go
into all that derivation because |I did that yesterday,
except to explain to you that this was for river only. And
the one that was presented yesterday was the conbi ned fl ow.
One reason we did this was primarily to check what M.
Headrick had said, to evaluate whether or not that was
correct. But froma hydrol ogi c standpoint, from an
engi neering viewpoint, you typically do not take a
particul ar sub area, particularly a small one, and then
subdi vide into even subareas to try to prove a particular
point. You are looking to try to deternine what m ght be
avai | abl e over a long-term average or probability of
exceedance. And dependi ng on how conpl ex and big the
hydr ol ogi ¢ subarea is, you can subdivide that in a way to
get al nbst any answer you want.
| didn't want to get into that situation, which is why
I took the entire watershed upstream of Mentone for the
prelinm nary anal ysis.
My Exhibit 9 depicts the accunul ated departure fromthe

mean curve for the river only near Mentone. This is for the
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sanme period of record that we anal yzed the conbi ned flow for
1914- 15 t hrough 1997-98.

Agai n, the shape of the curve is quite simlar to the
conbined flow, and the | ong-term average for that period
depicted on this graph is 25,700 acre-feet. The sel ected
study period that | used and testified about yesterday is
the 1971-72 through 1990-91 water year period. And as you
can see there is a slightly higher average anmount during
that period of time. Graphically, that is indicated by the
fact that at the beginning of the period the curve is higher
at the end of the period indicating that was slightly wetter
than the normal period.

So to that extent, M. Headrick is correct that our
base period is slightly wetter than the | ong-term average.

If you take that into account, it is about 8 percent
hi gher than what | testified to yesterday.

MR O BRI EN:. Sorry, that |ast statement was confusing
to ne, M. Beeby.

MR. BEEBY: Excuse ne, the average, |ong-term average
for the Mentone only flow, which is the 27,800 that | used
in the analysis yesterday, is about 8 percent higher than
the actual |ong-term average at that particul ar gauge,
indicating that that was slightly wetter than what | used
yesterday by on the order of 8 percent. |If you utilize that

8 percent to extrapolate what the potential diversion mn ght
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be, and recognizing that the period that | used is wetter,
if we use the long-term average i nstead of my period, ny
flows woul d be reduced by about 8 percent.

So, instead of being on the order of 260,000 acre-feet,
they mght drop to about 240,000 acre-feet. Now, that's the
arithmetic of the situation. But, again, as | testified to
| ater, yesterday, what ny objective was was to indicate that
there is a |arge anmount of potential diversion available by
Muni and Western. That conclusion is unchanged and 240, 000
or alnmost a quarter of a nmillion acre-feet of potenti al
di version at Mentone to nme is a significant ambunt, and
woul d not alter ny conclusion as a result of this analysis.

I mght also point out that the figure I just reported
about, which is 240,000 acre-feet or about a quarter mllion
acre-feet of flow during the 20-year base period on an
accumul ated basis, could still increase if it were not
constrained by the 500 cfs that | used in analysis, which I
expl ai ned yesterday as linmtation on the rel ease from Seven
Caks Dam or the hundred thousand acre-foot annual diversion
amount to be utilized by Muni. |If those two factors change
and it went nuch higher, then, obviously, the quarter
mllion acre-feet would go higher.

But still I amnot trying to pick numbers here with 2-
or 3,000 acre-feet. It is significantly higher than what's

historically been diverted. | night add, this does reflect
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the upstream diversions at this point. So all those
upstream seni or water right claimnts have had their demands
taken out of this analysis.

The second area that was chal |l enged yesterday was the
fact that nmy analysis or that | had not analyzed it on a
seasonal basis. And during cross-examnation | explained to
M. Cosgrove that ny analysis was done on a nonthly basis,
but it was nonthly by year and not segregated into the
portions of the year he was concerned about, which is
typically the dry periods of the year.

So to address that question, and we had the data
avail able to do so, we prepared Western/ Mini Exhibit 10.

Now, the color registration, | mght point out, is not quite
the sane on the overhead screen as it is in your graph, |
will refer to the colors on the hard copy for purposes of
followi ng this al ong.

This is the cunulative flow during the base period,
considering only the flows that occur through May and
Decenber. You will note that the bottom scal e says year May
to Decenber only, and in this case | am not using water year
because that period overlaps two water years. So, rather
than confuse the issue, or in an attenpt not to confuse the
i ssue, | have just used the year analysis.

These are the cunulated flows for a particular year

during the May to Decenber nonths. Again, the area shown
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here is kind of tan, but actually the hard copy on Exhibit
10 shows it as blue, shows that there is about 107,500
acre-feet of cunulative water diversions by the Conservation
District. That is this lower portion of the graph

The upper line on the graph is the conbined fl ow at
Ment one reduced by the upstream diversions to the Southern
Cal Edison canal. Recall that diversion is to satisfy the
seni or water right claimnts upstream

The yel |l ow area has potential diversion by
West ern/ Muni, again, only My through December nonths.

Still a fairly substantial portion of water, 71,000
acre-feet. You divide that 71,000 acre-feet by roughly the
20-year base period, you are getting on the order of 3500
acre-feet annually of average diversions. Here | amjunping
back to average even though |I don't think that is the proper
way to evaluate it.

Next | prepared Exhibit 11, which is essentially the
sanme type of analysis except that it extends the study
peri od over the period of record, from 1914 through
1989-91. Actually, that is what that is supposed to be.

'91 is the ends year here. The reason we went to '91, |

will state right now, is because we did not have avail abl e
to us in the hotel last night the nmonthly data after 1990,
because that was the end of ny historical base period. So,

we've cut this off in 1990.
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These are not exactly equival ent to what was presented
yesterday, and | take the |ong-term average anounts.
Neverthel ess, what this does show is the cunulative
hi storical diversions, again, during May through Decenber
peri od, for the Conservation District have accunul at ed
217,000, which is this mauve area, which is blue on the hard
copy. Again, the top part of the curve is |abeled "The
Conbi ned Fl ow at Ment one Reduced by the Upstream Diversions
to Sout hern Cal Edison Canal," show ng the potenti al
di version by Muni/Western over this rather |engthy base
peri od of 500 -- al nost 509,000 acre-feet. Still a
significant amount. Still reflecting the areas where there
are spi kes, which is actually what we are trying to capture
in our -- through the use of the direct diversion

Anot her part of ny testinony that | really didn't
testify to, but M. Headrick raised during his direct
exam nation, was the use of a conservation pool at Seven
OGaks Dam So | did take a shot on the doing that, and
estimated from March to May what the flows m ght be, which
woul d be the period that the conservation at Seven Caks
m ght be utilized.

In that or to illustrate that | have al so prepared
Exhibit 12. Again, this is for the base period that | used
from1972 to 1991, the sanme essential description in terns

of the formatting. The flows change because the difference
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here is the nmonths have changed. March flows have junped
now for the Conservation District cunulative over the
20-year period up to 107,000 acre-feet. The total fl ows,
way up here, the potential diversion by Western/Miuni is
172,00 acre-feet. Again, that is a significant anount.

You m ght ask if you are thinking about the graph I

used previously, why there is such a huge amount nore. This

average is, if you take the 172 and divide that by 20, you
are getting a little over 8,000 acre-feet average during
that period. The principal difference is that there is suc
high flows in March that it distorts these, and it is the

March flows that are affected by snownelt and heavy runoff.

h

That was not included in the previous graph which went from

May to Decenber. That is the nmain difference why there is
huge difference, showi ng the sensitivity, what period you
use.

Now, Exhibit 13, and I will cut right through this one
because it is essentially the sane type analysis. W just
ext ended the base period. Again, these are cunul ative
flows. Conservation District 320. Available potentia
di versions by Muni up to 635,000, al nbst 636, 000 acre-feet.

Again, the point of all this is to illustrate that
there is a significant anpbunt of flow avail able at Ment one
that has not been historically diverted and could be

potentially diverted by Mini/Western.
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I would like to summari ze ny rebuttal testinony by
pul ling up Exhibit 4-12 which was presented yesterday. As
you heard ne testify yesterday, there is a caution, if not a
strong warning with explanation points and all bold, about
usi ng averages to evaluate the potential for diversions.
This junps back to the probability of exceedance. And what
i s happening here, and the reason those flows are
accunul ated in the previous graphs, we are |looking at this
peri od where 26 percent of the tine the flowis greater than
the average. That 26 percent of the time where the flowis
greater than the average is precisely the types of flow that
we are trying to capture through these diversions. Again,
this is not inconsistent with this analysis, and it does
illustrate the danger of trying to use averages to establish
policy.

And with that, I'Il conclude ny testinony.

MR. O BRIEN: Just one followup question. |Is it your
understandi ng that M. Headrick did use averages in the
anal ysis that he perforned?

MR. BEEBY: Yes, it is my understanding that is
preci sely what he did.

MR. O BRIEN: Thank you.

M. Reiter, starting at Page 5 of Exhibit 8 is sone
rebuttal testinony fromyou. Have you had an opportunity to

review t hat ?
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MR REITER Yes, | have.
MR. O BRI EN: Is it true and correct, to the best of

your know edge?

MR REITER | had one correction. Under Item 3, Line
4, the last word says "purchased.” The correct term should
be "acquired." | amsure the City of San Bernardi no woul d

like to send us an invoice. Point of fact, they provide it
at no charge.

MR. O BRIEN:. Could you please sumari ze your
testi mony.

MR. REITER. Thank you. The Conservation District has
argued in their case in chief that our petition and
application, therefore, should be deni ed because there is no
new water in the area above Seven Caks. | believe this
argunent is based on the fundanental m sunderstanding just
as to how the Santa Ana River systemworks, both in the
physical, institutional and | egal standpoint.

The Orange County Judgnent and within the Wstern
Judgnment provided an integrated fashion for the Santa Ana
River to operate in the future, as it has since 1969 when we
reached the settlenent. Under that judgnment, as | indicated
yesterday, Muni is obligated to deliver 15,250 acre-feet of
base flow at Riverside Narrows. W can use water from any
source to neet that base flow. As part of the 1969

settlenents, the districts entered into contracts. One in
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1969 with the City of San Bernardino and one in 1972 with
the City of Colton for wastewater quantities to be dedicated
to this activity.

| believe San Bernardino yesterday in their direct
testinmony indicated that in point of fact part of water that
was not available for sale to their private water conpany
wi th whom t hey have been negotiating was 16,000 acre-feet
per year. That is the anmpunt contained in the contract
between Muni and City of San Bernardino. Likew se, we have
a contract with the City of Colton for a quantity on the
order of 2400 acre-feet per year.

Further, | would Iike to note for the record that there
are no diversions, surface diversions, fromthe Santa Ana
Ri ver between the G eenspot Road Bridge, which is
downstream of the Conservation District's point of diversion
and Riverside Narrows. As M. Beeby has just descri bed,
there is significant quantities of water passing all of the
poi nts of diversion of senior water right clainmants,

i ncluding the Conservation District, and quantities that are
probably worth acquiring.

W believe that the existence of Seven Caks Dam wil |
provi de the physical ability to divert those flows. The dam
will have a regulating affect on the rate of flow. You've
heard testinony in the past that flow rates at that point

can be in the order of 60,000 or nore cubic feet per
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second. Cdearly, nobody is going to build a pipe big enough
to nove 60,000 cubic feet per second when it occurs very

i nfrequently. However, if you have a regul ating benefit of

a damto reduce that rate of flow, we believe that is a goa

that is worth working toward.

Capturing that water would not have any effect, adverse
effect, on meeting the district's obligation at Riverside
Narrows due to the use of wastewater pursuant to contracts
already in existence, which have been in existence for 30
years, just slightly less than 30 years.

To sumari ze, the notion that we nmust prove that there
is, if you will, brand-new water above the damin order to
pursue the right to divert water in the vicinity of the dam
we believe is inconsistent with the manner in which the
river systemactually operates from a physi cal
institutional and | egal standpoint.

If the Board were to determine that the only water that
could be diverted from Seven Caks were, in fact, newy
mnted water, if you will, to the area upstream we believe
that would result in an irrational limtation on the ability
of Western and Muni to fully utilize the natural resources
fromthis area pursuant to the rights that we believe we
acqui red under Western and Orange County settlenments.

Thank you for your tine.

MR OBRIEN. M. Fuller, starting at Page 7 of Exhibit
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8, is your rebuttal testinobny. Have you had an opportunity
to review that?

MR, FULLER:  Yes, | have.

MR OBRIEN. Is it true and correct to the best of
your know edge?

MR FULLER  Yes, it is.

MR. O BRIEN: Wuld you please summari ze that testinony
for us.

MR. FULLER: Yes. Yesterday in M. Headrick's
testinmony he suggested that M. Beeby did not properly
account for the water being diverted by Bear Valley Mitua
Conpany at the auxiliary diversion point near powerhouse --
the ol d Power house Nunber 3.

I think, believe M. Beeby and M. Van reported that
i nspection of U S. GCeol ogical Survey records indicated that
during the period of study that M. Beeby had used, the
auxiliary diversion was used infrequently and the anount of
that assunption might result in a 5 percent difference in
t he nunbers.

I think M. Headrick al so suggested Bear Valley may in
the future use this auxiliary diversion point to a greater
extent. And | think what M. Headrick was getting at is
that as part of the construction of Seven Oaks Dam Sout hern
California Edi son Conpany rel ocated Power house Nunber 2 to

the present |ocation of Powerhouse Nunber 3. And in doing
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that they constructed a pipeline from Powerhouse Nunber 2 to
forebay all they way down to what was the ol d Powerhouse
Nunber 3 and renanmed Power house Nunber 3 Power house Nunber

2. In doing that they destroyed a well at the old

Power house Nunber 2 that intercepted underflow fromthe bed
of the Santa Ana River and punped that into the penstocks
that led to Powerhouse Number 3 then. That well produced,
when first started, about two and a half cfs and quickly
tapered off to about 1.8 cfs. [|'ve shown it about 2 here.

Bear Valley will continue to divert that underfl ow when
needed for their uses through the auxiliary gauge, because
as the water flows in the bed of the Santa Ana River, it
runs into the Seven Oaks Dam core trench and it pools up
behi nd the dam and eventually flows out through the outl et
works. Bear Valley will be able to divert that water as
surface flow fromthe outlet of Seven Oaks Damin those
years when they need it to supplenment their flows com ng
down through the penstock, where they get the najority of
wat er .

So, Bear Valley also has another interception gallery,
or infiltration gallery, in the streanbed near G eenspot
Road Bridge. This is called the Redl ands Tunnel. That
Redl ands Tunnel -- the water that would have historically
been diverted from Redl ands coul d al so be diverted through

the auxiliary gauge. That flow rate is approximtely 2 cfs
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nearly year-round. So Bear Valley will probably, and this
is speculation on ny part as well as M. Headrick's,
probably pick up the 4 cfs at the auxiliary diversion to
suppl ement their flows in the Edi son system as needed.

Agai n, as documented in USGS records and as nenti oned
yesterday by M. Beeby and M. Van, the auxiliary gauge has
not been used frequently during the study period that we
have used, and so it does not result in a serious error, a
significant error, in the period of study that we used.

So, in sum M. Headrick nay be correct in suggesting
that Bear Valley will continue to take water there. But the
amount of water they take there should not seriously affect
the diversions available to the San Bernardi no Vall ey
Muni ci pal Water District and Western Muni ci pal Water
District.

This concludes ny presentation.

MR. O BRIEN: Thank you.

That concl udes our rebuttal testinony.

H O. BAGGET: Any questions? See if everybody --
Orange County.

MR. MCNEVIN:  No.

H. O BAGCGET: San Ber nardi no.

MR COSCROVE: Yes.

---000---

11
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CROSS- EXAM NATI ON OF REBUTTAL TESTI MONY OF
SAN BERNARDI NO VALLEY MUNI Cl PAL WATER DI STRI CT &
WESTERN MUTUAL WATER DI STRI CT
BY SAN BERNARDI NO VALLEY WATER CONSERVATI ON DI STRI CT
BY MR COSGROVE

MR. COSGROVE: M. Beeby, | guess | will start with
you. You originally defined the base period as
representative for future flows in part because you
concl uded that that base period was conservative; isn't that
what you testified to?

MR, BEEBY: Yes. Yes, | did.

MR. COSGROVE: Now you are telling us, essentially it
seenms to ne, acknow edging that the flows on which you
based the anmount of water that is available, that was
actually wetter than average as opposed to the drier than
average which |l ed you to conclude that the base period was
conservative?

MR. BEEBY: | would not agree with that. Wat you are
doing is mxing apples and oranges. M anal ysis was based
on the conbined flow which, in fact, is conservative in that
it slightly underestimated the | ong-termaverage. | do not
necessarily agree with the approach that you can subdivide
this basin into a snaller area in order to illustrate a
different effect.

It is correct, however, that if you take the river only
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gauge, the base period, the 1971-72 t hrough 1990 base
period, is approxinmately 8 percent wetter than the |long-term
aver age.

MR. COSGROVE: Apples and oranges, M. Beeby, is
entirely the point. Because the base period was defined
with all three gauges, and yet the ampbunt of water that was
avai | abl e was taken fromtwo. All three gauges showed a dry
peri od, but when you | ooked at the two gauges, which led to
t he concl usions of available water, that was a wet period?

MR. BEEBY: No. That is precisely why you don't
separate these things into small subareas. Wat we are
trying to estinmate is a reasonabl e base period to use for
the entire upstream portion of the Santa Ana River system
upstream from Mentone. So, you can -- we can make this
argunent about whether it is appropriate to use smaller
subareas, but | just don't agree that that is the proper
approach. And if it were, we are only talking take an 8
percent difference, anyway.

MR. COSCGROVE: Regardless of the propriety of dividing
subareas, did you or did you not take your quantities of
wat er available fromthe two gauges that you -- whose
anal ysis you presented to us for the first time this
norning? It was the auxiliary gauge and the Mentone gaugi ng
station?

MR. BEEBY: Yes. The nunbers that | --
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MR, COSCGROVE: That is all | need to know.

MR OBRIEN | think the witness should be entitled to
conplete his answer to the question.

MR. COSGROVE: | think he did.

MR OBREN. | think you interrupted him

H O BAGCET: Allow the witness to finish

MR COSCROVE: Co ahead

MR. BEEBY: The nunbers | presented this nmorning were
t he conbi ned fl ow readi ngs, gauge readings, that | testified
to yesterday | ess the upstream diversions.

MR, COSGROVE: Less the SCE flows?

MR. BEEBY: Yes.

MR. COSGROVE: And if | understand the charts that you
presented today correctly, what you' ve done is adjusted it
for that 8 percent difference between the -- well, you
identified an 8 percent difference; is that correct?

MR. BEEBY: 8 percent difference is between the
| ong-term average and the average flow during the 1971 to
1972 base period?

MR. COSGROVE: Do you believe it is appropriate to
extrapolate that 8 percent reduction in the overall flows
from cumul ati ve based on that 8 percent conclusion that you
reached with regard to what | characterize as the wetter
nature of the flows at the two gauges from whi ch you based

your estimate of avail able water?

CAPI TOL REPORTERS (916) 923-5447 334



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. BEEBY: Well, the reason | did the adjustnment on
the cunul ative was to give an order of magnitude estimte of
what the effect nmight be. So | think the answer to your
question is yes. Wat | did was just take that off of the
total cunmulative. The charts that are shown up there are
not adjusted. Those are the raw data.

MR. COSGROVE: M question, | suppose, then beconmes do
you still believe that the base period that you selected is
appropriate for predicting the amunts of flows that are
prospectively and presently available at the Santa Ana R ver
near Mentone?

MR. BEEBY: To answer that question | have to conme back
to the idea that the selected period that | used to study
this is based on that. That is the fact; that is what |
used. | also indicated in response, | think, to a Board's
guestion yesterday that | nmay take a look at a different
study period as we get down to the application process.
Because ny objective in this level or at this phase of the
i nvestigation was not to precisely quantify what the
potential diversion mght be, but nerely to indicate that it
is a large ambunt, significantly greater than what has
historically been diverted and that the noment of those
potential diversions by Muni/Western woul d not affect
hi storical diversion and would not affect negatively the

terns and conditions of the Orange County Judgmnent.
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MR. COSGROVE: So that the base period may vary
dependi ng on the objective of the study?

MR. BEEBY: That is not correct.

MR. COSGROVE: The use -- you previously used nonthly
averages you said in the direct exam You used nonthly data
whi ch you col |l ected by years as opposed to nonth. |Is that a
fair characterization?

MR. BEEBY: No.

MR. COSGROVE: Explain to ne -- because you did use
mont hly data in your original direct exan?

MR. BEEBY: Correct. Let ne explain the full process.
We had either data fromthe Conservation District or data
fromthe USGS gauging stations. USGS gauging stations are
typically reported in average daily flows, so many cfs per
day. To get those to nonthly basis, typically, you can take
those cfs days and convert themto the nunber of acre-feet
that woul d occur in that nonth based on the nunber of days
in that nonth. That was our starting point. So that is how
we used the nonthly fl ows.

Now, when | report the annual flows, both today and
yesterday, that is the sumof 12 nonths that are included in
wat er year from Cctober 1st through Septenmber 30th.

MR. COSCGROVE: The base data was still nonthly?

MR. BEEBY: Wiich is derived fromaverage daily, yes.

MR. COSGROVE: You have criticized, | think again
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today, the use of the Conservation District of nonthly
average flows. That is correct?

MR, BEEBY: No. | haven't criticized the use of
nonthly average flows. | criticized their use of averages
intrying to characterize a |long-term period of record.

MR, COSGROVE: | would understand that to be the sane
thing. Thank you for the clarification

But the point being that you believe that, for exanple,
the chart that was shown by Conservation District which
showed the nonthly flows in the river by average, that that
was an i nappropriate analysis, correct?

MR. BEEBY: Yes. Because it was the average of a 12-
or 15-month period to show that the average flow in May, for
exanpl e, is sonme number. Yes, that is inappropriate.

MR. COSGROVE: | think you testified earlier that the
better way to do that would be to show an exceedance curve
when those flows will be exceeded or probability of
exceedance curve?

MR. BEEBY: | suggested that the probability of
exceedance curve is used as another tool to hel p people
understand the reliability of supply. | still think the
best way to do it is take the historical record, as | have
done in these exhibits presented today, and determn ne how
much water can be scal ped in the nonths where there is

excess flows that are not historically diverted.
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MR. COSGROVE: Have you used that tool in any way to
assess how often the types of peak flows that you that can
scal p occurred on a nonthly basis?

MR. BEEBY: | have not done probability of exceedance
on a monthly basis.

MR. COSGROVE: M. Reiter, a couple questions for you
Do | understand correctly fromyour testimony in paragraph
-- forgive me for just a second. Under Paragraph 6 you say,
to sunmarize, the notion that Mni/Wstern nust establish
t he existence of new water upstream of Seven Gaks Damin
order to pursue a right to divert water in the vicinity of
the damis inconsistent with the manner in which the Santa
Ana River system functions froma physical, institutiona
and | egal standpoint.

Is that an accurate statement of your understandi ng of
your testinony here today?

MR. REITER That's what the testinony is.

MR. COSGROVE: | believe you said that to even suggest
that would inpose an irrational limtation on these
proceedi ngs and the results?

MR. REITER. | believe so, based on our testinony of
M. Beeby there has been water that has not been previously
used.

MR. COSGROVE: Have you reviewed the file with respect

to the application that your agency has nade that is here,
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kept here with the State Board?

MR. REITER  Some tinme ago.

MR. COSGROVE: Were you present at a neeting with
Mel anie Collins on June 13, 1997, which apparently included
M. OBrien, M. Fuller, Curtis Van, and included Ml anie
Collins and a nunber of other people fromthe State Board
staff discussing this petition?

MR REITER | believe | had been at all neetings that
we had with staff, Board staff.

MR. COSGROVE: Do you recall any discussion fromthe
State Board in connection with any of those neetings where
your agency was told to find the source of the water that
Orange County Water District says is wasting to the ocean
and that if none of it is comng through the Seven Gaks Dam
and coming froma downstreamtributary instead, then anounts
recorded at Ball Road would have no use to SBV and MAD?

MR. O BRIEN: Excuse ne, M. Bagget. He seens to be
reading froma docunent. | think it is only fair that the
wi t ness have a chance to see this docunent.

H O BAGGET: | would agree.

MR, COSCROVE: That is fine.

I will showit to you first. It is nmy only copy. This
is a docunent that conmes froma file, dated June 13th, |
believe, 1997. It is a nenorandumentitled "Contact Report"

fromthe Division of Water Rights.
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Woul d you like to see this before?

MR OBRIEN. | amgoing to object to the introduction
of this docunent on grounds of no foundation or
authenticity. | think it is irrelevant to this proceedi ng
and it is hearsay. Ms. Collins is not here. She is the
aut hor of the docunent. She is not here for nme to
cross-examine. | think it is inappropriate for himto
qguestion this wi tness about a docunent prepared by sonmeone

el se about contents of a neeting.

MR COSGROVE: | would like to be heard on that.
MR. FRINK: | could answer the question he just
rai sed.

MR. COSGROVE: o right ahead.

MR, FRINK: The document was included in a file that
was already in as Staff Exhibit 1. At the tinme that that
was a accepted into evidence the Hearing O ficer indicated
that he would respect the linmitations on use of hearsay that
are set forth in Board regulations. It is in the record
al r eady.

MR. O BRIEN: Nonetheless, | stand by my hearsay
obj ection and ny other objections. | nobve to strike the
docunent on that basis.

MR. COSGROVE: Under Governnment Code 11513(D),
hearsay can be used so long as it is not being used as an

i ndependent to support independent point, but it is
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perm ssible to be used.

In addition, what we are going for here is basically it
is inconsistent with the testinmony currently on what is to
be required is inconsistent with the direction, under at
| east under this meno, the Board has given as to what needs
to be established, and | don't see where that is
i nadm ssible in any respect in this proceedi ng.

MR OBRIEN. | just think it is irrelevant to hear the
t houghts and opinions of a staff nenber of this Board who is
no | onger involved in this process, no | onger enployed wth
the Board as to what the requirenents of the Board
purportedly were with respect to this proceeding. It is
conpletely irrelevant to what we are trying to acconplish
here.

MR FRINK: | think there is a question of relevancy.
The aut hor of the menorandumisn't here and unable to give
her opinions on it. And, in any event, the opinions of a
fornmer staff menber do not represent the opinions of the
Board. If you want to quickly ask M. Reiter if he agrees
with the particular statenment, that may clarify it. |
woul dn't spend a lot of tine onit.

MR. COSGROVE: What | wanted to ask hi mwas whether it
was instructed at anytinme by the Board to address this issue
as part of these proceedi ngs or whether anyone fromhis

agency was instructed to do so as part of these proceedi ngs.
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MR. O BRIEN:. The question was whether the Board
i nstructed himor whether Ms. Collins mght have instructed
him | think there is an inportant difference.

MR, COSGROVE: The Board or its staff.

MR. FRINK: A staff nmenmber does not speak on behal f of
the Board. If you want to ask the witness if he agrees with
what Ms. Collins stated there, you can ask that. That is
about as far as it will go.

H O BAGCGET: | would concur

MR. COSGROVE: | would like to make an offer of proof
on that before further questioning is not permtted.

That offer would be that instructions that were
received by this applicant fromstaff acting in the nornal
course of its business, | believe, are relevant to the
i ssues that are raised by the petition. Certainly, it is
relevant to the contention that a fundanental basis on which
much of my client's testimony is directed and taken from
this staff report. As an indication of what the Board staff
is interested that the evidence needs to be directed to is
appropriate. And for the applicant to cone in now and say
that this type of analysis is irrational and conpletely
wrong, when the State Board's own nenoranda say whet her or
not it is binding on the Board or whether or not it is a
final determinative issue, that it is relevant to the

proceedi ng and that that has to be shown. | think that that
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bel ongs as part of this proceeding.

And, therefore, | would Iike to request that that |ine
of questioning be permtted and that the contact report
remain an exhibit and that it not be stricken

MR OBRIEN. | don't knowif that is an offer of proof
or a notion to reconsider. But you have ruled on his
objection. If the chair is not inclined to change his
ruling, | have nothing further to say.

If you want to hear argunent in response to that,
woul d be glad to address it.

H O BAGCET: Of the record.

(Di scussion held off the record.)

MR. FRINK: M. Bagget, after |ooking at the contact
report, it does appear to represent a statenent of a staff
menber at the time. The docunment has al ready been admitted
into the record as part of Staff Exhibit 1. | believe that
the witness has made it clear in his testinmony this norning
that he disagrees with the anal ytical approach that that
staff menber suggested in the contact report. Both pieces
of evidence are in the record. | think belaboring it
further is repetitious and irrelevant, and for that reason

shoul d not be allowed. W should not spend any nore time on

it today.
MR, COSCROVE: And that hint is taken. | will nove
on. | do want to make sure that this contact report has not

CAPI TOL REPORTERS (916) 923-5447 343



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

been stricken fromthe record.

H. O. BAGGET: The contact report was adnmitted to the
record yesterday, so it remains in the record. But | wll
sustai n the objection.

MR. COSGROVE: No further questions.

Thank you.

My only other question would be for M. Fuller.

M. Fuller, are you aware whether the facilities that
Bear Valley uses to take water off of what you have call ed
the auxiliary diversion point has been nodified any tine
recently?

MR. FULLER: Yes, they have been nodifi ed.

MR, COSGROVE: As | understand it, those facilities
have been nodified to include two 40-inch pipes. |Is that
accurate?

MR. FULLER. | actually think they are two 48-inch
di ameter culverts under the access road that the Corps of
Engi neers left in the canyon for their accessibility to the
dam yes.

MR. COSGROVE: \What's the combi ned capacity of those
two 48-inch culverts?

MR. FULLER: | don't know the answer to that question,
assum ng other factors involved for ne to give you an answer
to that.

MR. COSGROVE: There is not a design capacity of those
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pi pes that you are aware of ?

MR. FULLER: | don't know who woul d have done that work
to design those, no.

MR. COSGROVE: | don't have any further questions.

H. O. BAGGET: Thank you.

Cty of San Bernardi no.

---000---
CROSS- EXAM NATI ON OF REBUTTAL TESTI MONY OF
SAN BERNARDI NO VALLEY MUNI Cl PAL WATER DI STRICT &
WESTERN MUTUAL WATER DI STRI CT
BY THE CI TY OF SAN BERNARDI NO
BY MR MOSKOW TZ

MR MOSKOW TZ: | am Joel Myskowitz. Again, | have a
couple clarifying questions for M. Reiter.

M. Reiter, turning back to Paragraph 3 on Page 5 of
the rebuttal submission. You stated here that Muni entered
into contracts with the cities of San Bernardi no and Colton
to obligate specified quantities of water discharged from
the cities' treatnent plants. Now these contracts were
entered into in '69 and '72.

I's that your understanding, you still don't get it from
two different plants nowadays?

MR. REITER. No, that's correct, there were two plants
at the time the contracts were entered in.

MR. MOSKOW TZ: Today, however, you get all the water
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fromthe RI X plant?

MR REITER That's correct.

MR. MOSKOW TZ: Do you know how nuch water you purchase
fromthe City of San Bernardino fromthat plant?

MR REITER If you recall ny opening statenment, |
changed that word from "purchased" to "acquired." There is
a quantity of 16,000 acre-feet fromthe City of San
Bernardino. | believe it is 2400 acre-feet fromthe City of
Col t on.

MR. MOSKOW TZ: That was my next question. The City of
Colton is 2400 acre-feet. Let nme get on to the acquired
versus purchased. Isn't it true that the Gty of San
Ber nardi no can, under specified circunstances, get a credit
for state project Water under that contract in return for
that supplied water?

MR REITER  Yes.

MR. MOSKOW TZ: Coul d you explain those terns?

MR REITER. This is the best of my recollection. It's
been a while since | read the contract.

The City of San Bernardino and the City of Colton were
subject to punping limtations under an old case, Orange
County versus City of Riverside, et al., of which San
Ber nardi no, Colton and Redl ands were part of the "et al.,"
which linmted their punping. Under the 1969 Orange County

Settlement that was one of two judgnents affecting our area
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whi ch Orange County is prohibited from enforcing, provided
the base flow requirenents are net.

The provision of state project Water to San Bernardino
is conditioned on the fact that if somebody subsequently or
some party subsequently in judicial action nanages to limit
San Bernardino's water to a quantity of less than a quantity
they are Iimted by under the Orange County Settlenent, the
district agreed to provide state project Water at no
char ge.

MR. MOSKOW TZ: That was in consideration in part for
t he supplying of wastewater at Riverside Narrows; was it
not ?

MR, REITER | think there were two facets there. One
was by district's accepting the obligation to neet the base
flow requirements that all owed San Bernardino to have their
limtation lifted; and the other part of the action was,
yes, if sonmebody i ndependently succeeded in linmting San
Bernardino's right to produce fromthe San Bernardi no Basin
that our district would provide, at no charge, provide state
project water. Yes, it was basically an exchange for the
wast ewat er .

MR. MOSKOW TZ: There are other things that m ght
restrict San Bernardino's production of groundwater, aren't
there, such as contamination or prior rights or other

things? It is not just limted to that judgment?
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MR. REITER. There are other things that would limt
their production, but | do not think they were spoken to in
t hat agreemnent.

MR. MOSKOW TZ: Your recollection of that agreenent, i
specifically referenced that judgnment rather than punping
[imtation?

MR REITER Yes. | think it referenced that judgnent
and then if sonebody subsequently got another judgment
agai nst San Bernardino, a third party, if you will, other
than Orange County at that point our district had to
provi de water.

MR MOSKOW TZ: You nentioned that the anount that the
City of San Bernardino is planning to sell to another
private entity is the sanme nunber as the anmpunt we are
suppl yi ng under our contract with you; you nmentioned that?

MR REITER If | said that, |I msspoke. What |I was
trying to say, the quantity in excess of the 16,000 was wha
they were planning to sell

MR MOSKOWTZ: It is not as though they are going to
take water away fromyou and ship it somewhere el se?

MR REITER | did not mean to put that in the record,
if that is the way it came across.

MR. MOSKOW TZ: You didn't say that. Just wanted to
make sure there was no confusion in the mind of the

listener. That is all.
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H O. BAGGET: East Vall ey.
MR. KENNEDY: Yes, briefly.
---000---
CROSS- EXAM NATI ON OF REBUTTAL TESTI MONY OF
SAN BERNARDI NO VALLEY MUNI Cl PAL WATER DI STRI CT &
WESTERN MUTUAL WATER DI STRI CT
BY EAST VALLEY WATER DI STRI CT
BY MR KENNEDY

MR. KENNEDY: Just a couple of questions for M.
Reiter.

M. Reiter, you indicated in your rebuttal testinony
that you wanted to present sone argument regarding the | ega
framework behind the Santa Ana River, the rights in the
Santa Ana River was part of what your rebuttal testinony was
regardi ng?

MR REITER M point was with regard to the O ange
County Settlement and the opportunities it provided for
areas upstreamto conserve water.

MR. KENNEDY: Have you discussed the senior water right
hol ders in the Santa Ana River, specifically Paragraphs 4, 5
and 67

MR REITER Just in the context of the fact that if
their needs were nmet, that water downstream fromthere
shoul d be avail abl e.

MR. KENNEDY: Okay. Under Section 9 of the application
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that has been filed by Muni, that provision states that the
permt which is sought by this application would be junior
as a matter of law to such pre-1914 appropriate rights of
Edi son and nutual water conpanies that are listed. One of
the mutual water conpanies that is listed is North Fork

Wat er Conpany. Is that your recollection?

MR. REITER | believe so, yes.

MR. KENNEDY: Does that continue to be the position of
Muni at this time?

MR. REITER  Yes.

MR. KENNEDY: Does that -- will that be the position of
Muni if this petition is granted and there will be a further
hearing on the application?

MR. OBRIEN:. Can we have a clarification when he talks
about the pre-1914 rights, | don't want to get into a
situation where we are tal ki ng about M. Cavender's version
where it is basically unlimted rights. |If we can have sone
definition of quantities we are talking about |I think it
woul d be a nore rel evant questi on.

MR. KENNEDY: | amsinply asking M. Reiter if the
position of Mini, as stated in its application, continues to
be the same today and will continue to be the sanme if the
petition is granted and we have further hearing on the
application.

| am not asking M. Reiter any statenents as to the
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actual nunbers, but rather just whether or not the position
of Miuni renmins the sane.

MR. REITER | believe that the agreenent that you
submitted yesterday, alluded to yesterday, between our two
districts, anticipate we execute in the near future speaks
to that issue. | believe the answer is yes.

MR. KENNEDY: Muni is a signatory to the exchange
plain; is that correct?

MR, REITER. That's correct.

MR. KENNEDY: And the water rights of North Fork Water
Conpany was included as part of exchange plain; is that
correct?

MR. REITER. Lunped together with Bear Valley and
Lugoni a, yes.

MR. KENNEDY: And it is your understanding that the
terns of the exchange plan there is a provision that
provi des that no party in the exchange plan will |ose the
water rights that are recognized in the exchange plan by
reason of nonuse?

MR O BRIEN. M. Bagget, excuse me. | think we are
goi ng beyond the scope of the rebuttal testinony that was
presented. | think if he wanted to get into issues about
t he exchange plan or other issues that the proper tinme to d
that was yesterday. This ought to be linmted to the

rebuttal testinony.
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H O BAGCGET: | would concur

MR. KENNEDY: If | may, M. Reiter's rebuttal testinony
dealt with the I egal framework under which the senior water
rights holders exercise their pre-1914 water rights. That
is specifically referenced in Sections 4, 5 and 6 of his
testimony. And, in fact, he indicates that those rights or
the water that could be captured as result of this
application if the petition is granted would be in excess of
the historical diversion requirenents of the senior water
right hol ders.

| amsinmply following up on that portion of M.
Reiter's rebuttal testinony.

MR OBREN | withdraw nmy objection. | don't want to
be an obstructionist. | think we can focus in on rebutta
testinmony. This can be noved al ong.

MEMBER FORSTER: | have a question. Are you just
confirm ng Nunmber 5, what he said? Wy don't you just read
that and ask hin®

MR. KENNEDY: No, that is not nmy intent. M question
is whether or not it is the position of Miuni that the
provi sions of the exchange plain that provide that water
rights of the senior water right holders have not been | ost
by nonuse continues to be sonething that Mini continues to
enforce through this proceeding.

So you may answer that question
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MR OBRIEN. | would like to have a definition of
"senior water right holders” that he is tal ki ng about.

MR. KENNEDY: Since your rebuttal testinony refers to
seni or water right claimnts, perhaps you can define how you
used that termin your rebuttal testinony.

MR. REITER. W were tal king about the historic denmands
of North Fork, Bear Valley, Lugonia, Redlands water and the
Edwards Line as part of the Bear Valley North Fork
system | think that the agreement that was stipulated into
evi dence this norning speaks for itself as far as ny
district's Board's position with regard to existing rights.

MR. KENNEDY: So, the entities that you just naned,
those would qualify as senior water right claimnts as you
used the termin your rebuttal testinony?

MR. REI TER. Peopl e upstream of that G eenspot Bridge.

MR, KENNEDY: That woul d include North Fork \Water
Conpany?

MR, REITER. That's correct.

MR. KENNEDY: As | asked and | think as you answered,
North Fork Water Conpany is a party to the exchange plan?

MR REITER  Yes.

MR. KENNEDY: And Muni is a party to the exchange plan?

MR REITER  Yes.

MR. KENNEDY: And Section 14A of the exchange pl an

provi des that no party under that agreenent will |ose any
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by nonuse; is that correct?

MR. O BRIEN: You know, | am going to object on

rel evance, beyond the scope of rebuttal testinony.

Yesterday you had a tight rein on rel evance issues. |

am goi ng to inpose --

H O BAGGET: | would sustain the objection.
Get to where you're going.

MR. KENNEDY: | have no further questions.
H. O. BAGGET: Thank you.

I nl and Enpire.

MR. Cl H GOYENETCHE: No questi ons.

H. O. BAGGET: Big Bear.

MR. EVENSON: No questi ons.

H. O. BAGGET: Chino Basin Local Sponsors.
MR. DONLAN: No questi ons.

H O BAGGET: And City of Ontario.

MR. GARNER: No questi ons.

H. O. BAGGET: Thank you.

MR OBREN. W would just offer into evidence

Exhi bits 8 through 13, Muni/Wstern 8 through 13.

H O BAGGET: |If no objections, they are entered into

evi dence.

Thank you.
Orange County.

MR. MCNEVIN:  Thank you.
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H O BAGGET: Wiile waiting for rebuttal, how many
other rebuttal s?

Two ot her parties.

Do you have a rough estinate on what your tinme is going
to be?

MR. COSGROVE: | would say about 20 m nutes.

MR. Cl H GOYENETCHE: About 15 mi nutes.

H O BAGGET: | guess the debate, we will see how this
one goes. |If we can extend this one straight through to
1: 00 and be done, that would certainly be my preference. W
will see. | imagine a few other people in the audience
al so.

MR. MCNEVIN: We are ready to proceed, your Honor

H O BAGGET: | have a robe, but | didn't wear one up
her e.

---000---
REBUTTAL TESTI MONY OF
ORANGE COUNTY WATER DI STRI CT
BY MR MCNEVI N

MR MCNEVIN:. M. MIIls, yesterday M. Mskowi tz
indicated that OCWD's Exhibit 16 did not represent increased
stormflow as a result of urbanization upstream but nerely
represented a contrast between a wet period and a dry
peri od.

Have you had an opportunity to study this issue
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further?

MR MLLS: Yes, | have.

MR. MCNEVIN. Have you drawn any conclusions as to
t hat ?

MR MLLS: Yes, | have. | would like to begin by
refreshing my nenory as to the contents of this particular
graphic. The graphic illustrates the runoff storm flow at
Prado Dam begi nning the period 1963-64 to 1997-98 in terns
of the runoff divided by the nunber of inches of rainfall.
And as can be seen, we show an increasing trend.

Daring this period of tine there was, of course, wet
peri ods and dry periods. Short dry period occurred during
the md '70s and, of course, there was a substantial dry
peri od that occurred during last of '80s and early 1990s,
known as the six-year drought period.

MR. MCNEVIN:. Would you identify that exhibit?

MR MLLS: This is Exhibit 16 fromyesterday's
testi mony.

W would like to provide here a new exhi bit, Exhibit
Nurmber 38, where we took a | ook at sinply the last portion
of that -- the nore recent portion of that graphic beginning
in 1978-1979 to the present. And we have shown al so a
conput er-generated best fit curve here, and we see once
again there is an increasing trend in the runoff or per inch

of rainfall.
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We do note, though, that there are five years in here
that are relatively wet, and we felt that may skew the
analysis. So we then prepared another exhibit, which we'd
like to call Exhibit 39, in which we have del eted those wet
years. And you can see that we still have a trend line, an
upper trend line. | want to be careful to note that we
changed the scale on this substantially here because we
don't need the high nunbers. But you still see a trend line
here, slope of atrend line is less than it was on prior
charts because we nmoved those five wet years.

We offer this as still evidence that there is
i ncreasing runoff at Prado, per inch of rainfall, due to the
i ncreased urbani zation and channeli zation of flows upstream
of Prado.

MR. MCNEVIN:  Thank you.

Over the past 30 years could you describe the average
annual storm flow at Prado based on the \WAtermaster reports?

MR MLLS: Yes. |1've done a calculation of that, and
over this period of tine there has been approxi mately 99, 000
acre-feet of annual -- average annual runoff at Prado Dam
over the 30-year period fromstormfl ow.

MR. MCNEVIN: The 12,000 acre-feet per year of storm
flowthat Dr. Drury testified he may use to blend with his
recycled water would equal what percent of this average

annual storm flow over the past 30 years?
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MR MLLS: The 12,000 woul d be approxi mately
one-twel fth of the average annual anobunt or about 8 percent
of the runoff that has occurred historically.

MR. MCNEVIN:. At the risk of creating further
confusion, let's go back to the rule of seven for a nonent.
Does the rule of seven apply in the event that Inland Enpire
Uilities Agency desires to capture and infiltrate storm
flows using the existing replenishment basins?

MR. MLLS: The rule of seven applies. 1've had a
di scussion with Don Evenson during the recess, and we both
agreed that our work during the conjunctive use projects
several years ago indicated to us that in order to devel op
one acre-foot per year of annual firmyield, one needed to
have at | east seven acre-feet of storage capacity in order
to do that.

Thus, this nmeans that for 12,000 acre-feet of annual
yi el d one woul d need a surface reservoir of seven tinmes that
val ue. And the surface reservoir should be |ocated, have to
be | ocated, on a drainage course. This would include a
reservoir somewhat sinmlar to Prado Damor sinmilar to the
Seven Oaks Dam having the water conservation pool entirely
dedi cated, that capacity entirely dedicated to that
particular purpose. And | think that the recharge
facilities that are indicated there would be the | ocation of

the water, where the water would be delivered to. So that
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there is no connection between the recharge facilities and
the requirenent for having this large volune of storage in
order to generate the 12,000 acre-feet of average annua
firmyield for that particular program

MR. MCNEVIN:  Thank you.

Last, | understand that you wish to correct a potential
m sunder standi ng i n your testinony yesterday. M. Garner,
referring to the MOU which was OCWD Exhi bit 8, quoted
| anguage that said OCWD did not seek to obtain any right
agai nst the parties to the stipulated judgnment which was
i nconsistent with the stipulated judgnent.

And he then asked if OCWD was seeking any right at all
agai nst the upstreamentities.

Did you wi sh to anend your answer?

MR MLLS: | would like to clarify that with this
statenent. The intent of the MOU was to affirmthe
stipulated judgment, and | stand behind that statenment. The
MU was drafted, in fact, by M. Garner's office. | think
by M. JimMrris. And | do not wish to go beyond the MOU
at this particular time. |f anyone w shes to anend the
MOU, we can discuss it. But | amnot confortable expressing
a legal opinion as to the affect of the application. So |
cannot agree with M. Garner's statenment. Fortunately, | am
not a lawer, and | |leave MU s to them

MR. MCNEVIN: No nore questions.
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H O BAGCET: M. O Brien.

MR. O BRIEN: No questions.

MR. FRINK: M. Cosgrove.

MR. COSGROVE: No questions, thank you

H O BAGCGET: M. Moskowtz.

MR MOSKOW TZ: Yes.

---000---
CROSS- EXAM NATI ON OF REBUTTAL TESTI MONY OF
ORANGE COUNTY WATER DI STRI CT
BY THE CI TY OF SAN BERNARDI NO
BY MR MOSKOW TZ

MR MOSKOWTZ: | would like, M. MIIls, turn to your
new Exhibit 39 with the deletions. First of all, | see your
upward sl oping |ine.

Do you know what the actual nunbers are at the
begi nning and at end of that |ine?

MR MLLS: | can try to read themfromthe graphic.
Do you nmean where they intersect the Y axis?

MR, MOSKOW TZ: Yes. The first one | ooks to be about
31 and --

MR MLLS: It looks to be 31. | would say 31,000 and
at the end of this period approxi mately 44, 000.

MR. MOSKOW TZ: One of the interesting things |I'm
noticing about this chart is that at any point along the

line there are six bars that extend above the |line and there
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are ei ght bars that extend below the |ine, which neans that,
notw t hstanding this upward trend which is, | gather, kind
of an average, isn't it?

MR MLLS: It is a conputer-generated best fit curve
line.

MR. MOSKOW TZ: At any point of the line it would --
maybe you have to explain a best fit curve line for a
nonmat hemat i ci an

What is that?

MR MLLS: Like |l said, | amnot a |lawer, and | am
not a mat hematician, either, but --

MR MOSKOW TZ: Maybe we ought to strike your exhibit.

MR. MLLS: Thank you very much for that.

My understanding of this is best curve fit would be one
whi ch woul d mininize the deviation between the line that you
see on this graph at any particular point on either side of
it. Sumof the squares, to be specific, |I think. So the
object would be to minimze the sumof the squares and the
di fferences between those periods.

MR. MOSKOW TZ: That is, to use lay speak as best we
can understand it, both of us are not a mathematician, it is
kind of an average, isn't it? In other words, it is an
attenpt to mani pul ate sonme data, to nornalize it in sone
way ?

MR. MCNEVIN: Objection. There is no attenpt to
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mani pul ate data here.

MR MOSKOW TZ: | wasn't speaking pejoratively. To
handle it --

H O. BAGGET: Sustain the objection.

MR. MOSKOW TZ: To handle the data, if you prefer, to
normalize it in sone way? |n other words, to basically
conbine data in a way that says sonmething about it in the
aggregate, as we can understand that as well, what | nean by
aggregat e?

MR MLLS: | don't think | agree with that. Sinply,
this is a process to determ ne whether or not there is a
trend in a set of data.

MR. MOSKOW TZ: Ckay. That is probably the best we can
do with nonmat hematicians. Let me ask you this: At any
point in which the bars intersect your slope line, there are
nore bars under the line than over the line, isn't that
correct?

MR MLLS: That is true in this case, but |'ve already
del eted five that were above the Iine.

MR MOSKOW TZ: | didn't ask you how nany you del et ed.
I"mjust saying is that, notw thstanding you have a sl ope
line, eight times the bar fails to achieve the predicted
slope line; isn't that correct? Isn't that what you tried
to say?

MR. MLLS: There are eight periods which fall bel ow
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the slope line.

MR. MOSKOW TZ: And only six in which they exceed it?

MR. MLLS: That's correct.

MR. MOSKOW TZ: What | amasking you is if nore tines
than not you can't nake your slope line, why not? Do you
know? In other words, this slope line is predicting a
certain result, but nore tinmes than not you can't achieve
it. So, why not?

MR MLLS: | don't think the idea here is to develop a
line here that has equal nunber of periods above it and
below it. That is not the nmathenatical process that we go
t hrough when we devel op a trend anal ysi s.

MR. MOSKOW TZ: M question is nuch sinpler than that.
These nunbers are different. |In other words, for any given
year -- let's take two specific years. Let's take a |ook at
1983 and 1984 and right next to it, 1984 and 1985. If we
| ook there, we see that 1983-1984 seens to have about nore
than 5,000, around 5,000; and '84-85 is below 3,000. So we
have right there on your chart rather different results in
adj acent years, notwithstanding this unm stakable, given the
change in scale, not really inportant trend.

Why woul d these two nunbers be different, is what | am
asking you. How come we can't get the sanme result in '84
and '85 as we just got to '83-84, given the unnistakable

trend?
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MR MLLS: | think | can answer that question for you
It is not a mathematical issue. The runoff from any
wat er shed i s dependent upon the intensity of the rainfall
In other words, in sone watersheds it nmay take six or eight
i nches per year to have any runoff to occur. And after that
i nci pient or that threshold is reached, you generally get
some kind of a parabolic curve, which indicates that you
tend to get nore runoff per inch of rainfall as you nove
into the higher years.

MR MOSKOW TZ: Exactly. So, what influence is how
much the soil will absorb before it starts running off is a
function of what is already in the soil, right?

MR MLLS: A function -- partly a function of that.

MR. MOSKOW TZ: Water years don't start fresh every
year, do they, with the soil being absolutely dry all the
way to bedrock, right? 1t depends on al so what happened the
previ ous year?

MR. MLLS: Not necessarily. Wter years that we use
here begin on Cctober 1st of each year. And in Southern
California we have very little rainfall in the sunmertine,
so we tend to start off each water year with the sane
ant ecedant conditions.

MR. MOSKOW TZ: That wasn't what | was asking. Let's
say that we had a period of ten really wet years. It was

one of these rare things in Southern California, floods us
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out ten years in a row. Cones year 11, wouldn't you think
that the runoff would start sooner per inch of rainfall than
if we hadn't had these ten really wet years?

MR. MCNEVIN. bjection. Inconplete hypothetical

MR MOSKOW TZ: | don't know how to make it any nore
conplete, but I will try again if you didn't understand. |f
you do understand, | would Iike an answer.

MR MLLS: Are you saying that we had ten --

MR. MOSKOW TZ: Let's say the groundwater is -- let's
stay -- let's try Bunker H Il Basin. | know something a
little bit about that. Half the tinme it is threatening to
be a lake. Let's say the groundwater is two foot bel ow
ground surface as it sonmetines is, unfortunately, and we
have then the new year's rainfall.

Wul dn't there tend to be runoff sooner than if the
groundwat er was, say, 50 feet bel ow ground surface?

MR MLLS: | amnot that familiar with the Bunker Hill
Basi n, whether two feet of unsaturated system would be
filled very rapidly or not. | couldn't answer that
guesti on.

MR. MOSKOW TZ: Forget the Bunker Hill Basin. 1t's not
i mportant to the question. The question is: |If soil is
saturated already fromwhat it's already experienced in the
| ast season, and it didn't go anywhere and it is stil

there, would you tend to get runoff sooner than if you were
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just exiting froma big drought?

MR MLLS: As | indicated, that is not a likely
situation in Southern California because we have dry sumers
here.

MR. MOSKOW TZ: That is why peopl e ask hypotheticals,
S0 you can just grasp the concept if you understand the

answer to that concept. In other words -- let me try this.

MR. MCNEVIN:. ojection. | think we're getting into
argunent here. And whatever point counsel wants to make he
can nake in his closing argunent wi thout pursuing this |line
any further.

MR MOSKOWTZ: | think that this is a very inportant
point. If we are tal king about an upward trend and the
point that | was making, and this is supposed to be
rebuttal, is that when you get runoff per inch of rain
depends on what you' ve al ready experienced. That is why
they del eted these dry years.

So what | was saying, and what | think it actually
proves, is that what kind of runoff you get in one year
depends on how wet the soil was fromthe previous year. In
a wet period you are going to get runoff pretty quick. \Wat
| think this witness will eventually say, if he wants to, is
that that factor conpletely swanps the paving factor that we

are being offered here, that urbanization is the inportant
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thing. The really inportant thing is are you in a wet year
or dry year.

H O BAGGET: | would sustain the objection. | think
you are getting into testinmony, your argunent that you are
going to be nmaking in your closing briefs.

Do you have anything else that's --

MR MOSKOW TZ: No. |If this line of inquiry is cut
off, then | will, of course, nmake it in my argunent.

Thank you.

H. O. BAGGET: East Vall ey.

Do we have Inland Enpire?

MR. Cl H GOYENETCHE: Brief.

---000---
CROSS- EXAM NATI ON OF REBUTTAL TESTI MONY OF
ORANGE COUNTY WATER DI STRI CT
BY I NLAND EMPI RE UTI LI TI ES AGENCY
BY MR Cl H GOYENETCHE

MR. CIH GOYENETCHE: M. MIls, in your review of
Exhi bits 16, 38 and 39 you point to an increasing trend of
storm fl ow per inch of rainfall, correct?

MR. MLLS: That's correct.

MR. CIH GOYENETCHE: In ny logic of thinking is that
you're tying this increasing trend as a changed circunstance
to warrant the granting of the application of why we are

here today; is that correct?
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MR MLLS: That's correct.
MR Cl H GOYENETCHE: Isn't it true, M. MIls, that

this increasing trend was indeed anticipated as early as

1969 when the stipulated judgnment was entered i nto between

the parties?

MR. MCNEVIN: Objection. Wiether or not it was

antici pated doesn't nean it occurred and what the testinony

has been is what has factually occurred over the part 30
years, not what was anti ci pated.

MR. Cl H GOYENETCHE: M question is just that. The
trends that you are displaying to the Board right now in
Exhi bit 38 and 39 are precisely those trends that were
addressed by inplenmenting the fornula for cal cul ati on of
credits in the 1969 judgment, correct?

MR MLLS: | don't agree with that.

MR. Cl H GOYENETCHE: You believe that these increasing

trends that you've pointed out are sonething conpletely new

and uni que that were not taken into contenplation in the
original judgnent?

MR. MCNEVIN: Objection. M scharacterizes the
testi mony.

H. O. BAGGET: Rephrase the question.

MR. CIH GOYENETCHE: Is it your testinony, M. MIlIs,

that the increasing trends that you di splayed here with

Exhibits 38 and 39 are increasing flows that were not
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anticipated in the original judgnment?

MR. MLLS: | have no know edge that they were. |
m ght add, these are stormflows that are not subject to the
42,000 figure that was in the judgnent.

MR. Cl H GOYENETCHE: The 12,000 acre-feet that you
testified to as being 8 percent of the historical runoff,
that 12,000 acre-feet is set forth in the testinmony of Drury
is only that anount used to blend; is that correct?

MR. MCNEVIN: Excuse ne, you m scharacterized M.
MIIls' testinony. He didn't say it as historic runoff. He
said stormflow over the past 30 years.

MR. Cl H GOYENETCHE: Wth that in nind?

MR MLLS: Yes.

MR. Cl H GOYENETCHE: Wbuld you answer the question?

MR MLLS: Wuld you repeat the question?

MR. Cl H GOYENETCHE: The question is that that 12,000
acre-foot reference is only to that anmount utilized to
blend; is that correct? |Is that your understandi ng?

MR. MLLS: That is my understanding. That is what
they would they -- and | think he said he could blend with
either state water or stormwater.

MR. Cl H GOYENETCHE: Not hing further.

H. O. BAGGET: Thank you.

Bi g Bear.

MR. EVENSON: No questi ons.
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H. O. BAGGET: Chino Basin Local Sponsors

MR. DONLAN: No.

H O BAGGET: And City of Ontario

MR. GARNER: | have to ask one or two, | amafraid.

H O. BAGGET: That is why we are here.

---000---
CROSS- EXAM NATI ON OF REBUTTAL TESTI MONY OF
ORANGE COUNTY WATER DI STRI CT
BY CITY OF ONTARI O
BY MR GARNER

MR GARNER. M. MIls, as you can imgine, | don't
think your clarification gave the upper area parties nuch
confort, so | need to ask one or two questions here.

You' re standing behind the terns of the MO, is that
correct?

MR MLLS: |'ve said that.

MR. GARNER: In your understanding in filing this
application is OCWD trying to obtain a right against the
upper area parties different than the rights outlined in the
1969 j udgment ?

MR. MCNEVIN:. njection, calls for a I egal conclusion

MR. GARNER: | asked for his opinion, and there is
testimony. In fact, in his testinony, Page 4, the first
par agraph, he has testinobny regardi ng existing upstream

rights. |In fact, there are numerous |legal references in his
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direct testinony. | think he is well qualified to answer in
his opinion, if that is the case.

MR MCNEVIN: | don't think there are any | ega
references. There are factual references from stipul ated
j udgrent .

MR. GARNER:. W can go through it, but | believe there
are | egal references.

H O BAGGET: | would overrule the objection

What is your understandi ng?

MR. MCNEVIN: Can we have the question read back?

MR GARNER: In filing its application, in your
understanding -- in your understanding, M. MIlls, in filing
its application is OCWD trying to obtain a right different
than the rights given to it in the 1969 judgnent agai nst the
upstream or upper area parties?

MR MLLS: W are not attenpting to acquire a right.
W are sinply trying to stand behind the MOU and what is in
the stipul ated judgnent.

MR. GARNER. So you are not trying -- in your
under st andi ng you are not trying to acquire any additiona
ri ght agai nst upper area parties?

MR. MCNEVIN: Sane objection. To the extent that this
wi t ness' understandi ng of what rights may be inherent in the
sti pul ated judgnment versus what rights are inherent inits

application has any rel evance, he can provide that limted
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testi mony.

MR. GARNER: In your understanding, M. MIlls, is OCWD
trying to use the petition/application process to prevent
export of water fromthe Santa Ana River watershed?

MR. MCNEVIN: nojection. Irrelevant.

MR. GARNER: That is ny final question. | think it is
rel evant.
H O BAGGET: | would sustain the objection

MR. GARNER: Al right. No further questions.
---000---
CROSS- EXAM NATI ON OF REBUTTAL TESTI MONY OF

ORANGE COUNTY WATER DI STRI CT

BY STAFF
MR FRINK: | did have a clarification
M. MIls, | believe there was a reference nmade, and

maybe it mstakenly, but in one of the questions you were
asked soneone referred to the years that were deleted from
Exhibit 39 as being the dry years. |In fact, are the years
that were deleted the relatively wetter years?

MR. MLLS: That is absolutely true. That was a
nm sst at ement by counsel

MR. FRINK: That you. That is all

MR. MCNEVIN: If there are no further questions, | nove
the admi ssions of the Exhibits 38 and 39.

H O BAGGET: If there are no objections, they are
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admitted in evidence for the record.

MR. MCNEVIN:  Thank you.

H O BAGGET: Two nore. Let's go for it.

MR. COSGROVE: My preference would be to break for
[ unch.

H. O BAGCET: Let's take a show of hands.

MR. COSGROVE: We'll go.

H O BAGGET: Let's do it. Maybe we can take -- |
would like three minutes. | have to nmake one qui ck phone
call.

Let's take till 12:00, five mnutes, seven minutes.

(Break taken.)

H O. BAGGET: Let's get going here

M. Cosgrove, you can proceed.

MR. COSGROVE: Thank you. W are going to call on
rebuttal M. Headrick

---00- - -
REBUTTAL TESTI MONY OF
SAN BERNARDI NO VALLEY WATER CONSERVATI ON DI STRI CT
BY MR COSGROVE

MR. COSGROVE: M. Headrick, you reviewed the anal ysis
done by M. Beeby, correct?

MR. HEADRI CK:  Yes.

MR. COSGROVE: And you're familiar with the use he

makes of the tinme between 1971-72 and 1990-91 as the base
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peri od?

MR. HEADRI CK: Yes, | am

MR. COSGROVE: And how he uses that period to reach a

cunul ative concl usion regarding water available in the Santa

Ana Ri ver near

Ment one?

MR HEADRI CK:  Yes.

MR. COSGROVE: Do you believe that the base period he

identified provides an accurate basis for concl udi ng what

unappropriated water mght be presently available at that

| ocati on?

MR, HEADRI CK: No, | do not.

MR. COSGROVE: Do you agree with his conclusion that

the base period was a conservative indicator of available

river flows?

MR, HEADRI CK: No, | do not.

MR. COSGROVE: Now, in our testinony this norning he

had anticipated a little bit of what we've done. Have you

's

done an analysis simlar to that which was presented by M.

Beeby this nor

t hat base peri

ning with respect to the characterization of

od as a conservative or dry period with

respect to the two gauges from which the anmpunts of water

there were cal

cul ated as cumul atively avail abl e was done?

MR HEADRI CK:  Yes.

MR. COSGROVE: What don't you tell us about that

anal ysi s.
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MR. HEADRICK: | am sure everybody's tired of these
squiggly Iines.

MEMBER FORSTER: They are wonder f ul

MR, HEADRICK: Al this is is a conbination of the two
charts that was presented before with sone additional notes
made on them The top or the red Iine was the origina
submttal by the petitioner, which is for the river and the
flunme. The blue Iine is the river only.

MR, COSGROVE: We will call this Conservation District
21.

MR. HEADRI CK: As has been previously explained how you
use these charts to determine wet, relatively wet or dry
peri ods, what this chart shows in one place is the downward
trend of the accunul ated departure fromnean for the entire
gauge systemof the river only and the flume, and just the
opposi te conclusion can be nmade by | ooking at the river
only.

MR. COSCGROVE: What does the analysis tell you about
M. Beeby's use of base period as an indicator of present or
prospectively available flows?

MR. HEADRI CK: It obviously, using the nethodol ogy
presented in the original testinobny, it would overstate the
amount of water available. Sone estinates on how much that
overstatenent mght be are shown down in the | ower |eft-hand

corner.
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VWhat that slows is how nuch additional water during
t hat 20-year period above the average or the change in the
accunul ated departure in nean fromthe begi nning of the
period to the end of the period was. You can see before in
the original testinmny we use all gauges. It shows a dry
peri od by 46,000 acre-feet. But if you use just the river
only, actually shows a wet period of 58,000 acre-feet.

Conbi ned difference there is over 100,000 acre-feet.

MR. COSGROVE: M. Beeby in his testinony that he
presented today appears to take the 8 percent by which the
base period exceeds average flows at those two gauges and
t hen makes an adjustnment to the cumul ati ve amount of water
avai | abl e.

Do you believe that that is a valid cal cul ati on?

MR HEADRICK: It is not.

MR. COSGROVE: Wiy not?

MR. HEADRI CK: Using the same criticismabout using
averages for this flowis apparent in the use of the 8
percent. |If you renenber during the rebuttal testinony,
they took 8 percent off the top of the total avail able water
that was there, which | believe dropped it 21,000 acre-feet
over the 20 period by just using this average. But because
we have variabl e hydrology we really can't do that.

VWhat we see is when we | ook at the accunul ated parts

per mean curves, that it really changed, closer to 60, 000
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acre-feet.

MR. COSGROVE: Are you also famliar with the
presunption that M. Beeby nade with respect to where Bear
Vall ey takes its water?

MR. HEADRI CK:  Yes.

MR. COSGROVE: And the presunption that Bear Valley is
a senior right holder would take its water downstream --
woul d not take its water downstream of the dan®

MR. HEADRI CK:  Yes.

MR. COSGROVE: Was this presunption accurate -- first
off, is there data available to test the validity of this
presunpti on?

MR. HEADRICK: Yes, there is. |It's the auxiliary
gauge, 11051502.

MR. COSGROVE: Have you | ooked at that data?

MR, HEADRI CK: Yes, | have.

MR. COSGROVE: Have you assessed whether M. Beeby's
presunption with respect to the fact that Bear Valley uses
i nfrequent or not at all during the base period, have you
used that data to assess the validity of that presunption?

MR HEADRI CK:  Yes.

MR. COSGROVE: Was it valid during the base period that

he defi ned?
MR HEADRI CK: Yes, it was.

MR COSGROVE: Is it valid data?
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MR, HEADRICK: | do not believe so.

MR. COSGROVE: Have you done any kind of conpilation of
data from Bear Valley's diversion fromthis pickup area?

MR. HEADRI CK:  Yes.

MR COSCROVE: | would like to mark and offer, mark in
any event, and ask that we put on Conservation District's
Nunmber 22, a chart entitled, "Annual Diversion BVYMACM Ri ver
Pi ckup."

You see that chart, M. Headrick?

HEADRI CK:  Yes.
COSGROVE: Did you prepare that chart?

HEADRI CK:  Yes, | did.

5 3 3 3

COSGROVE: Could you tell us what that is?

MR, HEADRI CK: This shows annual flows that have been
taken in by Bear Valley Mitual Conpany into their diversion
downstream of the dam

MR. COSGROVE: There was sone testinony this norning
that Bear Valley had reconstructed its facilities on the
Bear Valley pickup or auxiliary diversion; is that correct?

MR. HEADRI CK: That is correct.

MR. COSGROVE: Are you famliar with the reconstruction
facilities?

MR HEADRICK: Yes, | am

MR. COSGROVE: Do you know what capacity those

facilities have for diversion downstream of the danf
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MR HEADRICK: Yes, | am

MR COSCROVE: What is it?

MR. HEADRI CK: The pinch point in that diversion system
is the USGS gauge, a section itself; and it is designed for
45 cfs, 45 to 50 cfs.

MR. COSGROVE: The increasing diversions that are shown
here on the chart shown from Bear Valley, do you have any
reason to believe that Bear Valley will continue its nore
recent use of this diversion downstream of the Seven Qaks
Damin taking its water?

MR, HEADRICK: Yes. Since | work with their field
personnel on a weekly basis, they have told ne they plan to
continue to use this diversion to neet their needs.

MR. COSGROVE: What inpact does Bear Valley Mitual
Wat er Conpany's use of the river pickup have on avail abl e
flows fromthe river only gauges as projected from M.
Beeby' s base period?

MR. HEADRI CK: The anal ysis done by M. Beeby, again,
tends to overstate the avail abl e water because this
di version was not taken into account.

MR. COSGROVE: Do you renenber in cross-exam nation
yesterday M. O Brien asked you if you'd done an anal ysis of
the probability of the average flows, the nonthly average
flows, that you testified to on direct being exceeded?

MR. HEADRI CK: Yes.
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MR. COSGROVE: You indicated that you had done that
anal ysi s?

MR, HEADRI CK: That's correct.

MR. COSGROVE: Did you do that with respect to the
seasonal availability of flows in this area near Mentone?

MR. HEADRI CK:  Yes.

MR. COSGROVE: Did you do that with reference to on a
nont hly basi s?

MR, HEADRI CK: That's correct.

MR. COSGROVE: Can you describe for us what anal ysis

you undertook in that regard?

MR. HEADRI CK: Again, took the nonthly average fl ow for

the 87 years of record that we have and summari zed them or

put themin a columm and sorted themfrom /| owest to highest,

and assi gned each one of those a value of probability that
flow woul d be equal or exceeded.

MR. COSGROVE: Have you conpiled the results of that
anal ysis in any graphic fornf

MR. HEADRI CK:  Yes.

MR COSCROVE: | would like to offer and show Exhi bit
CD 23, a chart entitled "Sumary of Probability of Mnthly
Average Flows cfs Being Exceeded."

Can you tell nme what this chart reflects?

MR. HEADRI CK: Again, this is just a sunmary of the

anal ysis | just described wherein | took sone reference or
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benchnmark flows, ranging from5 to 500 cfs, and chose the
probabilities that those reference or benchmark flows woul d
be equal ed or exceeded.

For exanple, at the 500 cfs level you can see the
chance that an average flow during that time was equal ed or
exceeded between April and Novenber is zero.

MR. COSGROVE: The percentages that are shown here on
this chart, are these after diversions by the Conservation
District or Bear Valley?

MR HEADRICK: No. This is before. This is the raw
river.

MR. COSGROVE: What concl usions do you draw fromthis
anal ysi s regarding the seasonal availability of flows and
t he exceedance of nonthly averages?

MR. HEADRI CK: Again, it looks to be typical of what a
Southern California river would | ook |ike donm nated by a
natural streamsystem It shows a very dry period in the
sunmer and fall time. And a wetter period during the
spring.

MR COSCROVE: Now, there has been some criticismhere
on your use of nonthly averages and, indeed, on the use of
any types of averages for analysis of flows on a variable
stream

Have you done any anal ysis of the seasonabl e

availability of flows near Mentone that doesn't use
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aver ages?

MR. HEADRI CK: Yes, | have.

MR. COSCGROVE: What analysis did you undertake in that
regard?

MR. HEADRICK: | actually perfornmed the sane type of
anal ysis, but instead of doing any averaging | took the raw
USGS daily data and perforned the sane type of exceedance
anal ysi s where you take the roughly 2500 days in January
that have occurred the last 87 years, and you sort those
from highest to | owest and assign probabilities to each one
of those.

MR. COSGROVE: And did you conpile the results of that
anal ysis in any kind of graphic fornf

MR. HEADRI CK:  Yes.

MR. COSGROVE: What did you do?

MR. HEADRICK: |'ve actually put together 12 charts,
one for each nmonth, that showed the probability of
exceeding. We'Il put up just a couple representative. A
wet period, let's pick March or Cctober.

MR. COSGROVE: What | would like to do is collectively
mark the months' charts for the probability of daily flow
bei ng equal ed or exceeded as Conservation District's 24,
consisting of 12 charts, January through Decenber.

MR. HEADRI CK: What we see, looking at this March, is

what we consider our wet period where the chance that any
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day in the last 87 years was above the daily flow, was above
200, is in the 10-percent range. |If we overlay on top of

that the Cctober, which we consider one of the drier nonths.

MR, COSCGROVE: Let's hold off a minute. | can see that
|'ve caused sonme consternation. | amgoing to mark these
i ndi vidually, 24 through -- | amsorry.

M5. MROMKA: You have to pick a plan

MR CAVENDER: 24 through 35.

MR. COSGROVE: 24 through 35.

Go ahead, M. Headrick

MR. HEADRI CK: What you see when you overlay this dry
and a wet period is the difference between the probability
that flows will exist in a wet nmonth and a dry nonth. W
see that in Cctober the opportunity for -- the probability
that a flow woul d exceed 200 cfs during Cctober, based on
data fromthe |ast 87 years, is zero

MR. COSGROVE: Have you taken the data and results from
this analysis and conpiled it in a chart formsinilar that
you did for that analysis of the nonthly average fl ows being
exceeded?

MR, HEADRI CK: Yes, | have.

MR. COSGROVE: Could you show that to us, please

MR. HEADRI CK: Again, using the sane |ayout as before,
but this has no averagi ng other than averagi ng used by the

USGS to cone up with our actual discrete points of daily
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f1 ow.

Again, we see a very dry period. And if we were to
overlay the graph fromthe nonthly chart to the daily chart,
you woul d see that the results are quite sinlar. Again, we
have a roughly eight-nmonth period where the flows, the
probability of the flows exceeding 500 cfs. Again, that was
the point that | identified yesterday as the regul atory
point or regulating effect point for the dam

The chance that those flows would ever be reached
during the period April through Decenber is less than 1
percent.

MR. COSGROVE: What do you concl ude on the basis of the
anal ysis that you have done, both with the exceedance
analysis for nonthly flows and the exceedance analysis with
respect to doing no averages, but just |ooking at the raw
data with respect to the season of availability that you
testified to on direct?

MR. HEADRICK: | believe it supports the concl usions
that we made before. And based on M. Beeby's assunption
that the damwill regulate flows above 500 cfs, it appears
that the 500 cfs row or the bottomrow that is shown on the
two charts is an appropriate basis for determ ning the new
wat er or the probability that new water will be created by
regul atory effects of the dam

| believe that these two charts that we have prepared
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are tools that the State Board can use to determne the
answer to one of the key issues, and that is is there
adequate water available and, if there is, during what
peri ods does it exist.

MR COSGROVE: W don't have any further questions at
this tinme.

MR FRINK: Just so the record is clear, the last char
that you referred to is Sumary of Probability of Daily
FIl ows Bei ng Exceeded, Water Years 1912 to 1998, woul d be
Exhi bit 36.

M5. MROAKA: No, 38 -- no, 36; you are right.

H O BAGGET: M. OBrien.

MR. O BRIEN. Thank you.

---000---
CROSS- EXAM NATI ON OF REBUTTAL TESTI MONY OF
SAN BERNARDI NO VALLEY WATER CONSERVATI ON DI STRI CT
BY SAN BERNARDI NO VALLEY MUNI Cl PAL WATER DI STRI CT &
WESTERN MUTUAL WATER DI STRI CT
BY MR. O BRI EN

MR O BRIEN:. M. Headrick, you have reiterated your
concerns about M. Beeby's base period and provided us with
this analysis reflected in Exhibit 21.

As | understand it, your analysis is based essentially
on data fromdi fferent gauges than that used by M. Beeby;

is that correct?
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MR. HEADRI CK: That is not correct.

MR OBRIEN. M. Beeby in the analysis that he
perfornmed to cone up with his nunbers for the base period
used, | believe, the conbined gauge, Nunber 11051 and 501
is that correct?

MR. HEADRI CK: That's correct.

MR. O BRIEN: Your analysis you used the river only
gauge, which is Nunber 110515007?

HEADRI CK:  That's correct.
O BRIEN: So you did use different gauges?
HEADRI CK: | used the sane gauges.

O BRIEN: Just different data?

 » 2 3 3

HEADRI CK: | just conbined two of theminstead of
three.

MR. O BRIEN: Fair enough

Now, | eaving aside the question of whether the data M.

Beeby used was the right set of data or the set of data you
used was the right set of data, and | understand you
di sagree with the data set he used, but what | want to get
tois in performng his analysis of that data, the
mat henati cal conputations that he did, do you have any
problems with the way he conputed his nunbers?

MR. HEADRI CK: Are you speaking just about his
accunul ated departure frommean that he presented in his

original testinmony?
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MR O BRIEN. Correct.

MR. HEADRICK: No. | believe that is represented on
our chart; it is the sanme. W are using the sane data set.

MR O BRIEN:  Okay.

So, is it fair to say, based on what you just told ne,
that if you were to use M. Beeby's gauge data, as opposed
to the gauge data you used, you would expect to cone to the
sanme concl usions that he came to with respect to the
guestion of water available at that |ocation?

MR HEADRICK: If |I were to use his methodol ogy and --

MR. COSGROVE: | amgoing to object. | think that
nm scharacterizes his testinony.

MR. O BRIEN: Do you understand ny question, M.
Headri ck?

MR. HEADRI CK: | understand your question. If | were
to do the exact same analysis that he did, would | cone to
t he sane concl usions? The answer is yes.

MR. O BRIEN: Mathenatically.

Thank you.

Now, getting back to your analysis, you concluded that
the base period that M. Beeby utilized is, in your words,
wetter than normal, correct?

MR, HEADRI CK: That's correct.

MR OBREN. | believe you testified in your rebutta

testinmony that you think that the inpact of his use of his
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base period versus a nore nornmal base period is in the range
of about 60,000 acre-feet; is that correct?

MR. HEADRI CK:  Yes.

MR OBRIEN. M. Beeby had testified in his direct
testimony that he thought, based on his analysis, that there
was between 261, 000 and 278,000 acre-feet of water
potentially avail able for appropriation based on his
anal ysis; do you recall that?

MR. HEADRI CK:  Yes.

MR O BRI EN:. You are saying that, in fact, in order to
be conservative he ought to take 60,000 acre-feet off those
number s?

MR, HEADRI CK: That woul d not be conservative; that
woul d get it back to normal. To be conservative you could
potentially decrease it by the nunber that he was maki ng use
of before, to deterni ne what was conservative and what
wasn't conservative, the minus 46,000. So, if you actually
want to be conservative you wouldn't put it back to neutra
or normal hydrol ogy, you would actually want to nake it a
little drier. So that change --

MR OBREN. If you were going to be conservative
based on the curve that you prepared in estinmating the
amount of water that is available at that |ocation what
nunber woul d you subtract from his nunber of 261, 000

acre-feet?
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MR. COSGROVE: |'Il object. That is vague as to tine.
Avai | abl e when?

MR. HEADRI CK: | haven't had any chance to anal yze
that. | would have to actually sit down and go through the
nunbers to deternmine what | would consider to be
conservative

MR OBRIEN. | amtrying to figure out how that 60,000
acre-foot nunber fits into this. You have given us that
nunber. | would like you to explain what that nunber
represents.

MR. HEADRI CK: That nunber represents the difference
bet ween the accumul at ed departure from nean at the beginning
of the chosen base period and accunul ated departure fromthe
mean at the end of the base period. So it is increased by
that much nmean. On average that much nore water went by
t hrough that period.

MR. O BRIEN: That represents the increnent by which
you believe M. Beeby's analysis may be, shall | say, |ess
conservative. Is that fair?

MR. HEADRI CK: That is part of it, yes.

MR. O BRIEN:. Wuld you di sagree, though, based on the
anal ysis that you have done that there is surplus water that
passes the river at that point at Mentone, regardl ess --
let's not tal k about what the nunber, let's talk about the

gross terns. |Is there surplus water?
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MR. COSGROVE: Again, vague as to tine.
H O. BAGGET: Over what tine period?

MR O BRI EN. The tinme periods reflected in your

exhi bit.
MR. HEADRICK: | believe nmy anal ysis shows that during
certain periods of the year, January through April, January

t hrough May, there are significant flows.

MR. O BRIEN: Those flows woul d be available for
di version at Seven Oaks Dam assuning that the State Board
grants the necessary permts?

MR. COSGROVE: | think that calls for a |l ega
conclusion. bject to it on that basis.

H O. BAGCET: Sustained

MR. O BRIEN: Those quantities would be physically
capabl e of diversion in the vicinity of Seven Oaks Dam
right?

MR. HEADRI CK: That is not known yet. Physically
meaning the facilities exist to performthat function?

MR. OBRIEN. Let's assunme the facilities exist. The
gquestion is, is the water there?

MR. HEADRI CK: Yes, | believe analysis shows that.

MR. O BRIEN: Thank you.

On the Bear Valley Mitual diversions, which is your
Exhi bit Nunmber 22, these increases in Bear Valley Mitua

di versions that occurred, let's say, beginning in 1995, do
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you know what precipitated that change?

MR HEADRICK: | believe construction of the dam

MR OBRIEN. Andis it fair to say that the increases
in diversions starting in 1995 occurred outside the base
peri od which M. Beeby used for his anal ysis?

MR. HEADRI CK:  Yes.

MR OBRIEN So this -- these increases in the
di versions occurring in 1995 would not effect the validity
of M. Beeby's anal ysis?

MR HEADRI CK: That is not correct.

MR O BRI EN. Are you aware of any net increase in the
di versions of water by Bear Valley Mitual during the past
ten years?

MR HEADRICK: | am not.

MR OBRIEN. So this is a situation where they're
taki ng the same anount of water but they are doing it at a
different |ocation?

MR. HEADRICK: | don't know if they are taking the sane
amount of water.

MR. O BRIEN: You have no know edge of that?

MR, HEADRICK: | do not have that information with ne.

MR OBREN. If Bear Valley Mitual were to in the
future divert nore water at a point farther downstream as
you' ve suggested, would that nmake diversion capacity in the

Southern California Edison facilities avail able for other
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parties to use at an el evation higher?

MR. COSGROVE: | think that calls for a |l ega
concl usion, as well.

MR. O BRIEN: Physically?

MR. HEADRI CK: Repeat that question

MR OBREN. If Bear Valley Mitual were to do what you
are suggesting and nmove some of its diversions farther
downstream would that free up physical capacity in the
Sout hern California Edison systemfor use by other parties
at a higher elevation?

MR. HEADRICK: | don't believe so. The Edison system
is run by Edison. They put as nuch water into it as they
can, based on the flows, as | understand it. Wuld not free
anyt hi ng up.

MR O BRI EN:. So, the fact of Bear Valley Mtual taking
nore water at a different |ocation wouldn't nake any
di version capacity avail able at the higher point?

MR. HEADRI CK:  No.

MR. O BRIEN: Taking a |ook at your Exhibit 23,
beli eve, the summary of probability of nonthly average fl ows
bei ng exceeded, you testified in your previous testinony, |
bel i eve, that based on your analysis of averages that there
was no water available for diversions in a period May
t hrough Decenber. |Is that a fair sunmary?

MR. HEADRICK: Wth the averages | used, yes.
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MR OBREN. | amglad you added that qualifier

Is it fair to say that in some years there will be
significant anmount of water available during the years of
May through Decenber in sone wet years?

MR HEADRI CK: COver and above the historic diversions?

MR. O BRIEN: Yes.

MR. HEADRICK: | don't believe so. When you say
significant, | don't know what that neans. Obviously, the
water is not in the river in significant |evels.

MR. O BRIEN: Your previous testinmony was that there is
no wat er May through Decenber, taking into account the
di version requirenents of the senior water right clainmnts
and only taking into account the Conservation District's
licensed water rights. |Is that a fair sunmary?

MR. HEADRICK: Yes. On a nonthly average basis that is
correct.

MR. OBRIEN: Yes. Thank you for continuing to renind
nmy about that.

The record of diversions by the Conservation District,
whi ch we | ooked at yesterday, shows significant quantities
of water being diverted May through Decenber period for
some years by the Conservation District, correct?

MR, HEADRI CK: That's correct.

MR OBREN. Al of that water is being diverted

under your claimof pre-1914 right?
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MR COSGROVE: | will object that it calls for a lega
concl usi on.

MR OBREN It is outside the season of your
licenses, and it is either an illegal diversion or pre-1914
rights.

MR. COSGROVE: The recharacterization doesn't change
the fact that he is asking for a | egal conclusion.

H O BAGGET: | will sustain the objection

MR. O BRIEN:. To your know edge, are those diversions
within the season of diversion under your |icenses?

MR. HEADRI CK: Wi ch ones?

MR. O BRIEN: The My through Decenber diversions.

MR. HEADRI CK: Part of themis. Qur licenses go
t hrough the end of May.

MR. O BRIEN: Fair enough

Are the diversions that occur between June 1 and the
end of Septenber by the Conservation District within the
season of diversion under your |icenses?

MR. COSGROVE: | will object on relevance. It seens as
t hough we are setting up a water rights fight.

MR OBREN. | wll explain the relevance, if | my.
He is saying there is no water available in the system over
and above his license rights and the rights of the other
claimants. Yet his enployer, the district, has diverted

vast quantities of water during those sane nonths under the
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pre-1914 rights when he said there is no water in excess of
the licensed rights. So sonething is inconsistent here, and
| amentitled to explore that.

H O BAGGET: | would overrule the objection

MR. OBRIEN:. Are the diversions that occur by the
Conservation District between the nonths of -- between June
1 and the end of Septenber within the season of diversion
under the Conservation District's license rights?

MR, COSGROVE: To the extent that the witness is
testifying to his understanding. | think that does al so
call for a legal conclusion. To the extent that you
under st and.

MR. HEADRI CK: Coul d you ask the question again?

MR. OBRIEN. Your licenses set forth season of
diversion. In fact, you just pointed out to nme one takes
you through the end of May. So you are familiar with the
i censes?

MR. HEADRI CK:  Yes.

MR OBREN Is it your understanding that water
that's been diverted by the Conservation District during the
peri od of June 1 through the end of Septenber in various
years is water that's diverted outside the authorized season
of diversion under the two |icenses?

MR. HEADRI CK: That's correct.

MR. O BRIEN: Thank you.
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If | could just have one mnute.
| have nothing further.
H. O. BAGGET: Thank you.
M. MNevin.
MR. MCNEVIN: No questions.
H O BAGGET: City of San Bernardi no.
MR. MOSKOW TZ: No questi ons.
H O. BAGGET: East Vall ey.
MR. KENNEDY: No questi ons.
H. O. BAGGET: Inland Enpire.
MR. Cl H GOYENETCHE: No questi ons.
H. O. BAGGET: Big Bear.
MR. EVENSON: No questi ons.
H. O. BAGGET: Local Sponsors.
MR. DONLAN: No questi ons.
H O BAGGET: City of Ontario.
MR. GARNER: No questi ons.
H O BAGCET: Redirect.
MR. COSGROVE: Just one question.
---00- - -
REDI RECT- EXAM NATI ON OF REBUTTAL TESTI MONY OF
SAN BERNARDI NO VALLEY WATER CONSERVATI ON DI STRI CT
BY MR COSGROVE
MR. COSGROVE: You were asked if you would performthe

exact sanme anal ysis as M. Beeby in connection with the
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accunul ated departure from nmean fl ow whet her you woul d cone
up with the same conclusions and you answered yes; is that
correct, with respect to the three gauges?

MR. HEADRI CK:  Yes.

MR. COSGROVE: Wuld you performthat exact samne
analysis to determine the availability of flow at Mentone
fromthe gauges?

MR. HEADRI CK: Reask the question again.

MR. COSGROVE: Wuld you have sel ected the sane
nmet hodol ogy? The question that you were asked if adopting
t he sane nethodol ogy as they did, if you ran the nunbers
would it be the sane? | guess ny question is, would you
adopt that sanme nethodol ogy?

MR. HEADRI CK:  No.

MR. COSGROVE: | have no further questions.

MR. O BRIEN: Nothing further.

H. O. BAGGET: Exhibits.

MR, COSGROVE: W will offer Conservation District
Exhi bits Nunber 21 through 36, | believe.

M5. MROWKA:  Yes.

H O. BAGGET: njections.

If not, they are entered into the record.

MR. CI H GOYENETCHE: M. Bagget, | have Traci Stewart
in rebuttal, and also a new witness in rebuttal, M. Bud

Carrol|.

CAPI TOL REPORTERS (916) 923-5447

397



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

REBUTTAL TESTI MONY OF | NLAND EMPI RE UTI LI TI ES AGENCY
BY MR Cl H GOYENETCHE
MR. ClH GOYENETCHE: WM. Carroll, spell your nane for

t he record.

MR. CARROLL: It's Carroll. M first name is WIliam
Wi-l-1-i-a-m
MR CIH GOYENETCHE: | amgoing to begin briefly with

Ms. Stewart, if that is okay.

Ms. Stewart, you have an overhead. You heard the
testimony of M. MIIls earlier with regard to the 12,000
acre-feet per year, and how it represents 8 percent of the
overal |l runoff?

MS. STEWART: Yes. And | borrowed this overhead from
Dr. Drury. Under our judgnent, which is very much like the
ot her adjudications for the watershed, it is a stipulated
judgrment and a physical solution in response to M.
Forster's inquiries about it.

Qur parties to this judgment consider this, in essence,
like a kind of inplenentation of their rights under the
Santa Ana judgnent. That is why it was done subsequent to
the Santa Ana River Judgnent, the 1969 judgnment, because
this in essence represents what they then agree to on how we
are going to use the water resources in our basin.

In devel oping this Optinum Basi n Managenent Program

very recently each of the basins that you see up there, they
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are indicated in green, those are existing basins that we
have available to us in furtherance of optimally nmanagi ng
our basins. W had our engineer, Mark W/l dermuth, analyze
our ability to use those basins. And with sone

nodi fication, but minor nodification, primarily reoperation
of those basins, what we have found is that with these

exi sting basins we have the ability to not only --

MR. MCNEVIN: nbjection. | object on hearsay grounds.
Apparently this witness is now recharacterizing the
testimony of a person who did this work, who is not
avail able for cross, M. WIdernuth.

MR. Cl H GOYENETCHE: She can testify as to technica
data that she has received in the course of managi ng and
performng her duties as Watermaster. | think it goes to
t he weight of testinbny as opposed to the admissibility of
t he testinony.

MR MCNEVIN: If | can respond. It doesn't go to
weight at all. The rules for this Board on hearsay are that
hearsay is only adnissible if the underlying evidence would
be admissible. Here M. Wldernuth is not available. This
is hearsay on hearsay. Not only is he not avail able, but
now we have this witness' recharacterization w thout any
legitinmate opportunity by us. No exhibits were submitted on
this. No testinony. W have no opportunity to cross M.

Wl dernmuth on this.
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H O BAGGET: Response.

MR. Cl H GOYENETCHE: The response is that this is
infornmation that she is inparting to us based on her
know edge in the course of managenent of the Waternmaster. |
could rephrase the question as to whether or not she's
famliar with recharge capabilities of the basin.

H O. BAGGET: |If you could rephrase the question.

MR. ClH GOYENETCHE: Are you famliar with the recharge
capabilities of the basin?

M5. STEWART: | amfaniliar with the recharge
capabilities of the basin. Wat we find is that with these
existing facilities we have the ability to recharge not only
the stormwater runoff that we are anticipating rechargi ng
under our Optinmum Basi n Managenment Program but also the
recycled water and the inported flows.

The only thing that we feel that we would need
addi ti onal recharge capability is to inplement a | arge scale
conj unctive use program

And that is the extent of what | wanted to provide to
t he Board.

MR. CIH GOYENETCHE: Going to M. Carroll at this point

in tine.
M. Carroll, what is your present occupation, sir?
MR. CARROLL: | ama retired civil engineer. However,

| have spent ny career, nost of ny career, with the firm of
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Janmes Mont gomery, now known as Montgonery Watson. | was the
Presi dent and Chief Executive Oficer for the last 20 years
of my career with the conpany.

MR, Cl H GOYENETCHE: You have al so served on the Board
of Watermaster for the Santa Ana River; is that correct?

MR, CARRCLL: Yes. | served on the Watermaster Board
fromits inception until the |last year when | resigned.

MR. CIH GOYENETCHE: |Its inception would be?

MR. CARROLL: Its inception was in 1970.

MR. Cl H GOYENETCHE: Are you familiar with the
stipul ated judgnent in the Orange County case, which we have
been referring to during these proceedi ngs?

MR. CARROLL: Yes, | am | was one of the engineers
that worked on that whol e physical solution fromthe years
1965 t hrough 1969.

MR. Cl H GOYENETCHE: You have been present here during
the course of this hearing, both yesterday and today; is
that correct?

MR, CARRCLL: Yes, | have.

MR. ClH GOYENETCHE: Did you hear the testinmony of M.
MI1ls on behalf of Orange County Water District?

MR. CARROLL: Yes, | have.

MR. Cl H GOYENETCHE: You have heard then his position
is that the increased flows in the river constitute changed

ci rcunmst ances warranting a reconsideration of the
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declaration of fully appropriation; is that correct?

MR. CARROLL: | am hesitating because | understand M.
MIIs' position as being there's increased flowin the
river. For a lot of reasons there is increased flowin the
river. But | amnot sure that he is claimng that they have
the right to that increased flow | don't know whether that
answers your question.

MR Cl H GOYENETCHE: Kind of.

MR. CARROLL: M understanding here, if | can just
carry on, is that, well, all the data shows that there's
been increased flow. Both increased base flow and increased
storm fl ow that reaches Prado, that the Orange County
i nterest understands, that they only have the right to the
42,000 acre-foot base flow. And you have to understand that
that right may decrease in the future.

This hasn't cone out in the testinony at all. But what
happened was in the base period that we used in devel opi ng
this whole solution, the base flow was 47,000 acre-feet a
year over that period. However, during the negotiation of
the settlement, because the upstreaminterests actually were
willing to guarantee 42,000 acre-feet every year of base
flow, there was a 5,000 acre-foot reduction just because of
the fact that this was a guarantee that |asted year after
year after year.

There was al so a further situation that occurs that
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after the year 1986 that that flow could be reduced to
34,000 acre-feet if there was a surplus greater than 10, 000
acre-feet. Now, this is actual water they wanted -- you
have to deliver actually 34,000 acre-feet of actual water
To make up the 42,000 acre-feet you could start using sone
of that surplus if the surplus exceeded 10,000 acre-feet.

O course, the surplus is about 1.8 nmillion acre-feet.

MR. Cl H GOYENETCHE: Back during the course of
negoti ati ons there was sone concern by the upper region of
their ability to neet the guarantee of 42,000 acre-feet; is
that correct?

MR. CARROLL: That's correct.

MR. Cl H GOYENETCHE: And during the course of those
di scussions in which you were a participant, M. Carroll,
future urbani zation and resulting increase inflow was, in
fact, considered; isn't that correct?

MR CARROLL: Yes, it was.

MR. Cl H GOYENETCHE: What was the understanding as to
t he upper region, and the |lower region for that natter, who
woul d have the right to those increased flows?

MR. CARROLL: The understandi ng was that each of the
upstreamdistricts had the right to nanage their own whol e
wat er resource system i ndependent of the Orange County
situation, as long as the base flow requirenent was net at

Prado. So there was di scussion what each one of these upper
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districts could do relative to conserving stormfl ow,
recl ai mi ng the wastewater and that whol e situation.

MR. Cl H GOYENETCHE: That was all part of the
di scussi ons and negotiations |leading up to the stipul ated
j udgment ?

MR CARROLL: Yes.

MR. Cl H GOYENETCHE: | have nothing further of this
witness at this tine or either of the w tnesses.

H O BAGCET: M. O Brien.

MR. O BRIEN: No questions.

H O BAGGET: M. MNevin.

MR. MCNEVIN: May | have one noment, please?

H O BAGCGET: Yes.

M. Cosgrove.

MR. COSGROVE: No questions.

H O BAGGET: Save ny list. |Is there any other party
havi ng any questions?

M. MNevin, are you ready?

MR. MCNEVIN: Yes. Thank you, your Honor.

---00- - -
CROSS- EXAM NATI ON OF REBUTTAL TESTI MONY OF
I NLAND EMPI RE UTI LI TI ES AGENCY
BY ORANGE COUNTY WATER DI STRI CT

BY MR MCNEVI N

MR. MCNEVIN: M. Carroll, thank you for that history.
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MR, CARRCLL: You're wel cone.

MR. MCNEVIN:  Thank you also for confirmng the
i ncreased basin stormflows at Prado.

Ms. Stewart, | have one question for you. You said
that you have the ability to recharge the storm fl ow?

MS. STEWART:  Yes.

MR. MCNEVIN:  Now, we don't have the underlying data
for us, and I amnot going to get into that with you, but
isn"t it your understanding that the ability to recharge
into a basin is significantly different than that ability to
capture and divert so that you can recharge?

MS. STEWART: That's correct.

MR. MCNEVIN: And the ability to capture the stormflow
and hold it so that you can recharge is the subject of this
rule of seven that we were discussing this nmorning; is that
not correct?

M5. STEWART: | would say that the ability to capture
is based on what | heard M. Evenson say that that is
correct. But | was addressing our ability to recharge.

MR. MCNEVIN: That is what | thought.

Thank you very nuch.

H O BAGGET: Any redirect?

MR. Cl H GOYENETCHE: No.

MEMBER FORSTER: | have a question for M. Carroll.

---000---

CAPI TOL REPORTERS (916) 923-5447 405



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

CROSS- EXAM NATI ON OF REBUTTAL TESTI MONY OF
I NLAND EMPI RE UTI LI TI ES AGENCY
BY BOARD

MEMBER FORSTER: | think | understand that what you
were tal king about, there was an understanding in the '69
settl enent about reclanmation and stormflows and that was
all considered at that tine?

MR, CARRCLL: Yes, it was. What we had to consider
and you have to realize back in that period of tinme there
was -- the flows were quite low. The base flows were quite
low. And the end result was we had to worry about how we
were going to nmeet this guarantee. And by both -- and that
guarantee was by both Wstern and then Chino Basin Minicipa
Water District. The Wstern engi neer was M. Burt Wb and
I, together with two attorneys, Art Littlebert [phonetic]
and Donald Stark got together. And what we did was we
concl uded that we would have to neet the base flows by
di schargi ng wastewater to the streamfor a period of tine.
And, of course, there were other wastewater flows going into
the river.

But the concept was always that the wastewater streans
could be nade avail able to satisfy the base flow. But in
the big period as the area devel oped other consideration
woul d be given to what would be done with the waste fl ows,

such as reclainng them recharging them dunmping themin
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the river, a lot of alternatives.

MEMBER FORSTER: Isn't it conceivable -- | mean, did
you -- | noved here in the '60s. Wen you were working on
this, you said from'65 to '69, do you think that anybody
had the concept of how nuch growth there would be in
i mpervi ous ground? You know, who knew the Inland Empire
woul d becone such an affordable place to live and woul d be
have such ranpant growth, and maybe -- | think it is said
that it is one of the fastest growing conmunities in the
United States.

So, isn't it feasible that no one had any understandi ng
of how nuch runoff there would really be?

MR. CARROLL: Actually, as engineers anal yzi ng that
situation, we did anticipate there would be increasing
runoff with time. The big question is what rate, | nean, of
tinme, whether it would be five years, ten years, 15 years or
a hundred years for this devel opment to take place. But we
did always realize that we were going to have increased
wast ewat er flows and increased stormrunoff due to the
devel opnent of the area.

Because all of us engineers fool around wth | ooking at
| ong range pl ans and devel opnent. And whet her you work for
the Chino Basin Water District or Wstern, they all have
| ong range plans of what is going to happen in the future.

W al ways meke popul ation estimtes, and we have done al
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that for these area over |ong periods of tine.

MEMBER FORSTER: Was it -- my final thing: But the
general plans of those days and the popul ati ons conpared
with these days aren't quite equivalent, do you think?

MR. CARROLL: | would say that they are the sane.

sanme procedure's used. You night say a certain area has

The

i ncreased nore rapidly than you thought. |If | can give you

an exanple. | nade a lot of |long range forecasts for

cities. The Cty of San Diego anticipated a |arge increase

i n devel opnent, the City of San Diego. The City of Las

Vegas, the same way. Manila, Philippines, around the world.

And it is true that you may make a mistake on the rate

of growth, how fast it is going to grow, but we have been

proven correct that growth will occur. But possibly,
we niss it by a few years here and there.
MEMBER FORSTER:  That is all

H O BAGGET: Any --

MR MCNEVIN: | have sone rewhatever it woul d be.

three.
MR. GARNER: Do the Board procedures provide for
redirect --

MEMBER FORSTER: He is redirection on ne.

maybe

Just

H O. BAGGET: Is that the end of the procedure when a

Board Menber --

MR. MCNEVIN: In light of Ms. Forster's question
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wanted to follow up on the issues that were rai sed at that
point. | will be extrenely brief.
MR GARNER | will defer to M. Frink. Just in the

normal course, the purpose of cross-exanination is to --

H O. BAGGET: | understand, but | guess | was rem ss
not allow ng --

MEMBER FORSTER  Board Menbers --

H O BAGCGET: Prior to --

MR. FRINK: Has M. MNevin participated in recross?

MR. MCNEVIN: But not on the topics that were just
rai sed by the Board.

MR FRINK: It would be prior to Bear Valley, M.
Forster, so --

MEMBER FORSTER | don't think -- excuse me. | don't
think there is any prohibition on anything a Board Menber
wants to ask. | tried to keep it to what he said. He
tal ked about runoff that was anticipated and recl amation
that was anticipated. Mybe |I just built on that. But |
don't think it was -- | think that it was part of what he
was stating, in any perspective.

MR. GARNER. M only point was that direct had
occurred and cross had occurred. Then at that tinme Board
asks whatever questions that they choose. That usually
cl oses t he proceedings.

MR. MCNEVIN: | guarantee that we are taking nore tine
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to talk about it than ny short questions. | think you have
the authority to let nme ask the questions.

H O BAGGET: | will allow the questions.
understand. Just so it doesn't start a round of questions.

MR MCNEVIN: M. Carroll, in 1969 when you were
negotiating a stipulated judgnment, did you have available to
you any fact regarding the population of Inland Empire
t oday?

MR. CARROLL: Actually, we had nade popul ation
forecasts for the Inland Enpire over a period of tine,
whether it was -- and | can't say that it is factual now |
can't even renmenber what they were.

MR. MCNEVIN: Did you have infornation as to the vol une
of wastewater that cones down that river today? Again this
is in 1969.

MR. Cl H GOYENETCHE: Objection. These are
argunentative. They suggest the answer.

MR. MCNEVIN: | don't nmean to argue. The witness said
that he made sone projections and | am aski ng what he
pr oj ect ed.

H O BAGCET: Overruled

MR. CARROLL: Qur projections were that the wastewater
flow was going to increase.

MR. MCNEVIN: Did your projections match the nunbers

that we actually have today?
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MR, CARRCOLL: | can't renenber.

MR. MCNEVIN: Did you make a projection of inmpervious
ground cover that matches what we have today?

MR. CARROLL: No.

MR. MCNEVIN:  Thank you very nuch.

Thank you.

H. O. BAGGET: Any other?

If not, anything to get into evidence?

MR, Cl H GOYENETCHE: There were no additi onal
exhibits. Exhibit used by Ms. Stewart was already in the
record.

H O BAGGET: Wth that, we need to conme up to closing
statenments or briefs for the parties. | was going to
suggest towards the end of January.

MR. O BRIEN: What we've done in past hearings is 30
days after the transcript is ready, and | understand that
the transcript will probably be ready sonetime toward the
end of Decenber, early January. Cones out about the sane.
That way we all have the benefit of the transcript, which I

think is actually a help for the Board to go through.

H O BAGGET: | realize sone people have a pretty heavy
Decenber workload. | would like in fairness to give people
an opportunity to at |least catch New Year's. | hope | did.

So 30 days after the transcript? Does that work for

staff?
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(Di scussion held off record.)

H O. BAGGET: February 11th.

MR. OBRIEN: That will be sinmultaneous brief, all
briefs due on the sane day?

H. O. BAGGET: February 11th. That works for
ever ybody.

Wth that, this brings us to the close of the
evidentiary hearing. The evidentiary record in this matter
i s now cl osed.

The Board will take this matter under submssion. All
persons who participated in this hearing will be sent notice
of the Board's proposed order on this matter or any further
Board neeting at which tinme this matter will be considered.
After the Board adopts an order on this natter, any person
who believes this order is in error will have 30 days within
which tine to subnmit a witten petition for reconsideration
by the Board.

| thank you for your interest, participation and
cooperation, particularly, personally, being ny first
hearing the ability to keep what | saw as a fairly
potentially lengthy process, | think | appreciate you
keepi ng your comrents to the point and on the issues which
were relative to the proceedi ngs.

Thank you. Have a good hol i day.

"(Hearing adjourned at 1:10 p.m)
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